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AN  INTERESTING  CASE 


ing  an  Account  of  the  Legal  Controversy  Over  the  Will  of 

BENJAMIN  VAN  CLEVE 

A  Soldier  of  the  Revolution 

Twenty-one  Years  a  Member  of  the  Legislature  and 
Three  Times  Speaker  of  the  Assembly,  etc. 
Together  with  an 

APPRECIATION  OF  THE  TESTATOR 

by 

His  great-great  grandson 
Edwin  Robert  Wa l k kr 

\ 

Chancellor  of  New  Jersey 


*  W  J 

Being  a  Lecture  Delivered  Before  the 
Trenton  Historical  Society, 
in  the  Armory  of  the 

Ole  Barracks,  at  Trenton  New  Jersey 
May  19th,  1927 
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Picture  of  Van  Cleve  House  as  It  Now  Exists,  1927. 

The  above  is  a  view  of  the  house  built  by  Major  Benjamin  Van  Cleve 
some  time  prior  to  the  year  1798,  and  enlarged  and  repaired  before  the 
Civil  War  by  the  late  Benjamin  C.  White,  who  owned  the  premises 
for  many  years.  Its  distance  from  the  Trenton  Battle  Monument  by 
way  of  Brunswick  Avenue,  out  Lawrenceville  Road,  the  only  one  said 
to  be  open  during  the  Revolution,  is  4.2  miles;  from  the  Battle  Monu¬ 
ment,  out  Princeton  Pike  and  to  the  left  at  Harney’s  Corner, 
the  Lawrenceville  Road,  is  4  miles.  See  also  post  page  9. 
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Descent  of  the  Author 
From  the  Testator  (1) 


(1) 

Benjamin  Van  Cleve 

married 

Mary  Wright 

of  Lawrence 

Their  Son 

of  Trenton 

(2) 

Joseph  W.  Van  Cleve 

married 

Charity  Pitney 

of  Lawrence 

Their  Daughter 

of  Morristown 

(3) 

Mary  W.  Van  Cleve 

was  married  to 

Stacy  A.  Paxson 

of  I,awrence 

Their  Daughter 

of  Trenton 

(4) 

Mary  W.  Pax  son 

was  married  to 

Walter  Walker,  M.  D. 

of  Trenton 

of  Rochester 

Their  Son  is 

(5) 

Edwin  Robert  Waeker 

The  Author 

AN  APOLOGY. 


Mr.  President  and  Gentlemen : 

My  excuse  for  composing  the  following  is  a  more  or  less 
insistent  request  to  do  so  from  various  friends  to  whom  I  have 
told  the  story  in  outline  at  various  times. 

It  is  .  an  account  of  the  legal  controversy  over  the  will  of 
•Benjamin  Van  Cleve,  great-great  grandfather  of  the  author, 
a  soldier  of  the  1  involution,  one  who  enjoyed  longer  service  in 
the  Legislature  of  this  State  than  any  other,  and  was  Speaker 
of  the  Assembly  three  several  times. 

It  is  a  very  interesting  case.  The  report  of  the  proceedings 
in.  the  New  Jersey  Supreme  Court  occupies  101  pages  (095- 
790)  in  ‘hi  Southard’s  Law  Reports,  edition  of  1880.  It  com¬ 
mences  at  page  589  of  the  first  edition  of  1820. 

The  second  trial,  which  occupied  the  attention  of  Judges 
Bushrod  Washington  and  William  S.  Pennington,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  New  Jersey, 
commences  on  page  202  in  4th  Washington’s  Circuit  Court 
Deports.  The  case  was  decided  in  favor  of  Joseph  W.  Van  Cleve, 
the  defendant,  in  the  New  Jersey  Supreme  Court,  in  the  eject¬ 
ment  suit,  on  the  finding  in  his  favor  by  a  struck  or  special  jury. 
Afterwards  a  rule  to  show  cause,  obtained  by  the  plaintiffs,  was 
discharged,  the  vote  in  the  defendant’s  (Joseph  V.  Van  Clove’s) 
favor  being  two  to  one  in  the  Supreme  Court,  on  the  question 
of  a  new  trial.  Later,  in  the  United  States  Circuit  Court  the 
verdict  of  the  jury  was  in  favor  of  the  defendant;  and  the 
cause  then  concluded. 

Thus  ended  in  the  complete  triumph  of  Joseph  W.  Van  Cleve 
all  the  litigation  that  was  waged  over  his  father’s  estate;  and 
that  by  his  sisters,  who  desired  each  to  have  the  will  set  aside 
and.  inherit  as  heirs  at  law  (along  with  himself)  shares  of  one- 
third  each.  And  this  litigation,  continuing  in  two  courts  for 
several  years,  and  considering  the  eminence  of  the  counsel 
involved,  cost  Joseph  W.  Van  Clove  his  farm  at  Lawrence, 
thus  acquired,  and  soon  after  the  ending  of  the  suits  it  passed 
out  of  the  family.  The  questions- of  fact  involved  in  the  liti¬ 
gations,  and  the  law  arising  upon  those  facts  as  therein  decided, 
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Will  of  P.knjam j.\  Van  Cleve. 


will,  in  the  progress  oL‘  this  account,  be  more  1‘ully  told.  I  in¬ 
cline  to  think  that  those  who  hear  me,  or  later  read  this  paper, 
will  be  convinced  that  this  is  an  interesting  case.  There  are 
several  questions  of  law  arising  on  these  records  which.  1  would, 
as  a  lawyer,  like  to  discuss;  but,  owing  to  the  great  length  of 
this  paper  I  will  refrain. 

Lest  it  might  be  thought  by  some  that  this  review  of  the  cases 
had  been  prepared  over  night,  1  beg  leave  to  say,  or  rather 
confess,  that  it  has  been  the  work  of  several  years,  on  and  off, 
with,  of  course,  long  periods  of  inactivity  between  matters  of 
research  and  jotting  down  sundry  disjointed  and  fragmentary 
items. 

The  preparation  of  this  paper  has  been  a  labor  of  love,  both 
for  family  and  for  legal  reasons,  all  of  which  has  well  repaid 
me;  and  if  1  have  written  aught  that  interests  the  public  gen¬ 
erally,  1  have  succeeded  beyond  my  expectations. 

AN  APPRECIATION 


Benjamin  Van  Cleve  was  no  ordinary  man,  but  one  of  prom¬ 
inence  and  popularity  in  his  day  and  generation.  He  was  born 
at  Maidenhead,  now  Lawrence,  September  30,  1739.  He  was 
twice  married,  first  to  Mary  Wright  (1705),  daughter  of  Joseph 
Wright;  and  after  her  death  to  Mrs.  Anna  Green  (1780), 
daughter  of  Bov.  Caleb  Smith,  and  widow  of  .George  Green. 
Both  wives  predeceased  him.  He  died  August  31,  .1817,  aged 
nearly  seventy-eight  years.  He  left  him  surviving  children  by 
his  lirst  wife  only.  They  were  his  son,  Joseph  W.  Van  Cleve, 
who  died  in  Trenton  in  1804,  and  his  daughters,  Phebe,  wife 
of  Major  John  Stevens,  and  Elizabeth,  wife  of  Hr.  Israel  Clarke.1 
The  children  engaged  in  a  tierce  contest  over  the  will  of  their 
father,  which  engrossed  the  attention  of  the  Supreme  Court 
of  New  Jersey  and  the  United  States  Circuit  Court  for  this 
State,  and  was  a  matter  of  much  public  interest  hereabouts  at 
that  time. 

Benjamin  Van  Cleve  was  thirty-six  .years  of  age  when  the 
Revolutionary  War  broke  out.  He  became  a  first -lieutenant, 
first  regiment,  Hunterdon  County  Militia,  Heard’s  Brigade; 
al’tcrwanS  a  captain  in  Colonel  Johnson’s  Battalion,  same 


JVan  Cleve  Family  Bible;  also  N.  J.  Archives,  2  Series,  Vo-1.  3,  p.  4X5. 
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brigade;  and  later,  second,  major,  same  regiment.2  While  a 
captain  in  the  militia  he  commanded  a  company  at  the  battle 
of  Long*  Island,  August  27,  1770. 3  He  resigned  from  the  army 
to  become  a  member  of  the  Legislature,  being  elected  to  the 
House  of  Assembly  in  1777,  as  the  successor  of  John  Hart,  de¬ 
ceased,  of  Hopewell,  a  Signer  of  the  Declaration  of  Independence. 
The  countryside  which  included  Lawrenceville  being  then  in 
Hunterdon;  Mercer  County  was  not  created  until  1838. 

Major  Van  Clove  enjoyed  the  longest  service  in  the  New  Jer¬ 
sey  Legislature  of  anyone  since  the  adoption  of  the  Constitution 
of  .1770.  He  was  elected  to  the  House  of  Assembly  in  1777, 


1778,  1781,  17b2,  1783,  1784  ( Speaker  to  fill  a  vacancy),  1785, 
1780  (Speaker),  1787,  1788  (Speaker),  1791,  1792,  1793,  1795, 
1790,  1797,  1798,  1800,  1801,  1802,  being  twenty  years;  and 
one  year,  1789,  in  the  Council,  now  the  Senate,  making  twenty- 
one  years  in  all.4  He  was,  besides  a  member  of  the  Legislature, 
a  judge  of  the  Hunterdon  County  Court  of  Common  Ideas,  be¬ 
ing  elected  by  the  joint  meeting  of  the  two  houses  of  the  Legis¬ 
lature  December  18,  1782. 1 

He  was  also  a  justice  of  the  peace  for  the  county  of  Hunterdon 
for  the  years  177(5  to  1801,  resigning  November  20,  1801. 5  He 
resigned  November  20,  1801.° 

Benjamin  Van  Cleve  held  several  other  minor  of  1  ices,  namely, 
Freeholder,  in  1775,  and  member  of  the  Township  Committee 
177  1  to  177(5  and  in  1802,  and  was  Clerk  of  the  Board  of  Chosen 
Freeholders  of  Hunterdon  County  in  179 1.7 

'The  olliec  of  justice  of  the  peace  is  ancient,  and  in  the  days 
when  Major  Van  Cleve  served  in  that  capacity  in  Hunterdon 
it  was  an  honorable  one.  It  had  not.  sunk  so  low  then,  as  in 
later  years,  when,  1  regret  to  say,  some  of  the  incumbents  were 
ignorant  and  corrupt.  In  the  olden  days,  under  the  Consti¬ 
tution  of  177b,  when  the  justices  were  elected  by  the  joint 


-.Muster  Rolls,  Adjutant  General's  Office,  Trenton;.  Year  Hook  of  Sons  of  the 
Revolution,  1925. 

•Wear  Book,  Sons  of  the  Revolution;  Minutes  of  Council  of  Safety,  p.  181;  Den 
\.  Van  Cleve.  2d  Southard’s  New  Jersey  I.aw  Reports,  Testimony  of  Henry  Cook 
at  p.  717. 

1  Minutes  of  the  Council,  1789;  Minutes  of  Assembly,  1777-1.802;  Fit/geruld’s 
legislative  Manual,  192(>,  pp.  143,  167.  Minutes  of  the  Joint  Meeting,  1782. 

•'Minutes  of  Joint  Meeting  117o,  1781,  1786,  1791,  1796,  when  lie  was  elected  for 
terms  of  five  years  each. 

,-'M iseellaneor  !’,!•  No.  223,  Olfiee  of  the  Secretary  of  State. 

"Minutes  o!  Board  for  those  years,  and  N.  J.  Archives,  2d  Series,  Vol.  3, 
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meeting  ot‘  the  two  houses  of  the  Legislature,  they  were  for  the 
most  part  men  of  high  standing,  integrity  and  ability.  And 
such  was  Benjamin  Van  Oleve. 

The  office  of  justice  of  the  peace  is  one  of  the  oldest  known 
to  the  English  law.  Bouvier’s  Law  Dictionary  ( Rawle’s  3d  rev.), 
IT/.  2,  page  1707.  And  the  learned  author  says: 

“A  new  class  of  officials  was  appointed  in  England  in 
1327  especially  entrusted  with  the  conservation  of  the 
peace.  Later  they  were  allowed  to  receive  indictments 
and  to  send  those  indicted  for  trial  to  the  justices  of  gaol 
delivery.  In  1311  they  were  to  hear  and  determine 
felonies  and  trespasses.  In  13(H)  they  were  assigned 
to  everv,  county  in  England,  one  lord  and  three  or  four 
of  the  most  worthy  in  the  county,  with  some  learned  in 
the  law,  to  keep  the  peace,  to  arrest  and  imprison  of¬ 
fenders,  to  imprison  and  take  surety  of  suspected  per¬ 
sons  and  to  hear  and  determine  felonies  and  trespasses; 
and  were,  about  this  time,  styled  by  their  present  name. 

'  The  number  varied.  By  one  act  they  must  be  the  most 
sufficient  knights,  esquires  and  gentlemen  of  the  land; 
by  another,  residents  in  their  counties.  They  were  ap¬ 
pointed  by  the  crown.  They  were  the  permanent  riders 
of  the  county.  More  recently  their  administrative 
powers  had  been  given  to  elective  boards.  They  wore 
subject  to  the  control  of  the  courts  of  common  law  by 
means  of  the  prerogative  writs;  by  certiorari,  their  de¬ 
cisions  can  be  questioned,  and  by  mandamus  they  can  be 
ordered  to  hear  a  ease  falling  within  their  jurisdiction." 

In  Ungland  today  gentlemen  of  the  highest  rank  in  the 
various  counties  are  appointed  justices  of  the  peace,  many  of 
them  being  members  of  Parliament,  some  peers  of  the  realm.8 

LA  FAYETTE’S  FIRST  VISIT 

On  the  occasion  of  his  first  visit  to  the  United  States  after 
the  Revolutionary  War,  the  Marquis  do  La  Fayette  came  to 
Trenton.  He  arrived  here  from  Philadelphia  on  November 
10,  178  1,  and  on  the  1.1th  the  Legislature  presented  him  with 
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an  address  extolling  liis  sacred  regard  for  the  rights  of  man¬ 
kind  which  moved  him  to  voluntarily  engage  in  (lie  hazardous 
cause  of  America,  acknowledging  with  gratitude  the  signal  serv¬ 
ices  which  he  rendered  this  and  the  other  States  of  the  Union, 
which  greatly  contributed  to  the  complete  establishment  of  the 
freedom  and  independence  which  they  then  enjoyed.  The  ad¬ 
dress  ended  thus: 

“Permit  us,  Sir,  to  conclude  with  expressing  our  fervent 
wishes  for  your  welfare  and  prosperity,  and  with  as¬ 
suring  you  that  the  citizens  of  New- Jersey  will  ever 
retain  an  exalted  sense  of  your  disinterested  friend¬ 
ship  and  important  services. 

Council  Chamber,  December  Jlth,  1784.  By  order  of 
the  Council,  Wil.  Livingston’,  President. 

House  of  Assembly,  December  11th,  1784.  By  order  of 
the  House,  Bexj.  Van  Cleye,  Speaker.” 

The  noble  Marquis  fittingly  replied  to  this  address  of  the 
two  Houses  of  the  Legislature.9 

After  his  last  term  in  the  House  of  Assembly,  and  in  1803, 
Major  Van  Clove  appears  to  have  retired  from  public  life,  having 
resigned  his  ollice  of  justice  upwards  of  a  year  before,  and 
devoted  himself  to  life  upon  his  farm,  among  his  family,  his 
neighbors  and  his  personal  friends. 

While  not  learned,  Benjamin  Van  Clew  was  not  unlettered, 
lie  doubtless  had  the  usual  education  of  a  gentleman  who  cul¬ 
tivated  tin*  soil  (a  \erv  usual  occupation  of  a  gentleman  at 
that  time):  he  wrote  a  good  hand  and  his  signature  was  firm 
and  well  executed.  I  have  seen  many  specimens  of  it  ;  notably 
on  legislative  bills,  which  he  certified  had  passed  the  House  when 
he  was  Speaker.  And  he  was  a  friend  and  patron  of  learning. 
This  is  apparent  from  his  conversation  detailed  by  the  witness 
Roberts,  who  had  some  talk  with  him  on  the  subject.  He  had 
sent  his  son  John,  then  dead,  through  Princeton  College,  and 
he  afterwards  became  a  member  of  the  Bar. 

To  show  the  difference  between  newspaper  reporting  in  the 
early  days  and  these,  it.  is  only  necessary  to  say  that  when  this 
soldier  of  ‘he  Revolution,  who  had  been  twenty-one  years  a 

*»Tlie  Nr:r  Jrrtry  (iurrtlr,  Monday,  December  27,  17X1;  Raimi’s  History  of  Tren¬ 
ton,  Vol.  i  17  :■>.  Governor  l,ivmpston  was  president  of  the  Council  under  the 
Constitution  «.!  1776.  See  Article  VIII. 
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member  of  the  Legislature  and  three  times  Speaker  of  the  House 
and  held  oilier  public  offices,  died,  only  meagre,  mention  was 
made  of  the  fact,  and  practically  nothing  of  his  public  services, 
in  the  newspapers,  the  Trenton  Federalist ,  September  8,  181?, 
simply  saying: 

“Died — In  the  same  township  (Lawrence)  on  tin* 
.‘IDth  nit.  Benjamin  Yanelev.o,  Lsq.,  aged.  ?8  years, 
formerly  and  for  many  years  a  Member  of  the  Legisla¬ 
ture,  for  the  county  of  Hunterdon.” 

The  public  press  in  those  days  consisted  principally  of  a 
foreign  letter,  a  rancorous  political  editorial,  and  advertise¬ 
ments.  There  was  practically  no  local  news,  because  there  were 
no  local  reporters.  Nor  was  there  any  occasion  for  them. 
Everybody  knew  what  was  transpiring  in  their  localities.  Be¬ 
sides,  there  were  some  inaccuracies,  as  Benjamin  Van  Clove 
died  August  ill,  not  August  *i!)th,  and  was  aged  ??,  and  not  ?S 


years,  as  reported. 

Pen  v.  Van  (  leee  was  the  title  of  the  case  which  concerned 
the  validity  of  the  will  of  Major  Van  ('love.  It  is  very  interest¬ 
ing,  and  was  tried  at  the  November  .term  of  the  Supreme  Court 
at  the  State  House,  in  1818.  Tlic  narrative,  in  the  hands  of  an 
artist,  could  well  he  made  the  theme  of.  a  novel  or  a  drama. 
The  prominence  of  many  of  the*  actors,  and.thc  dramatic  ef¬ 
fect  of  death-bed  scenes  and  courtroom  actions,  combine  to 
speak  unusual  human  interest. 


The  case  was  before  Chief  Justice  Kirkpatrick  ami  Justice 

Southard.  Justice  Bussell  nm  sitting.  The  trial  was  at-  the 

». 

bar  of  the  court  and  by  a  struck  jury.  A  trial  at  bar  diiferod 
from  a. trial  at- circuit  in  this:  The  case  being  one  of  importance, 

the  court  itself — that  is,  all  the  Judges,  or  a  quorum' of  them  . 

sat  and  presided  over  the  trial.  Ordinarily  the  Judges  of  the 
Supreme  Oourt  went,  into  the  various  counties  and  sat  for  the 
trial  of  jury  cases.  'These  were  known  as  trials-  at  circuit. 
But.  where  the  amount  or  value  of  the  property  in  controversy 
exceeded  So.OOO.OO  and  'then*  were  numerous- and  complicated 
questions  of  law,  applications  for  trial  at  bar  were  ITequenlh 
granted,  in  which  event  the  trial  was  had  before  the  Supreme 
Court  sitting  in  hane  and  a  jury,  usually  at.  Trenton.  Silting 
in  ban i  means  a  sitting  of  all  the  judges,  or  a  quorum  of  them. 
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Court,  and,  on  application  therefor,  that  sort  of  trial  was 
granted. 


years,  the  last  reported  one  that  1  have  found  in  which  such 


which  the  attorney  on  each  side  struck  twelve,  or  twenty-four 
in  all,  and  the  remaining  twenty-four  were  returned  for  the 


and  sworn  or  allirmed.  The  pleadings  being  at  an  end,  and 


In  this  ease  the  court  issued  a  writ  on  parchment  as  then  .usual, 
directed  to  the  slit* rill*  of  the  county  of  Hunterdon,  commanding 


persons  named  in  the  annexed  list  or  panel  subscribed  by  Mr. 
Justice  Southard  (the  struck  jury).  In  obedience  to  the  writ, 
Sheri  11*  John  Cavnnagh,  of  Hunterdon,  returned  that  he  had 
summoned  the  list  of  jurors  as  commanded.  Their  names  and 
residences  in  the  list  are  as  follows: 


si  lined l 


1' rent  on 


1.  Samuel  Barber,  Esq. 

2.  Dr.  John  Browne 

3.  John  Carr,  Esq. 

A.  Col.  Alan.  R.  Sutphin 


7.  Israel  Taylor,  Esq. 

8.  Thomas  C.  Sterling' 


Kini/wond 


5.  Joshua  Bunn 

6.  David  Stout,  Esq. 


Jlof>czvcll 


9.  Col.  John  Britton 

10.  Ceorge  Earison,  Esq 

11.  Rich.  Opdycke,  Esq. 

12.  Edward  Wei  stead 


13.  John  Waterhouse 


1 " Hon \  icr's  l..nv  I  >u'l  ionary  (  Rawlo’s  .l«i  rev.),  Vul  pa^t*  0.1  'XI. 
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Readington 

14.  George  \V.  Farlee 

15.  Peter  Quick 

Bethlehem 

16.  Philip  Johnston,  Esq. 

17.  George  Maxwell,  Esq. 

18.  Banjamin  Egbert,  Esq. 


Lebanon 

19.  Col.  Isaac  C.  Earlee 

20.  Joseph  Johnson,  Esq. 

Alexandria 

21.  John  Opdycke,  Esq. 

22.  Richard  Gano,  Esq. 

23.  Col.  David  Everitt 

24.  Paul  II.  M.  Provost,  Esq. 


The  twelve  jurors  accepted,  chosen,  tried  and  sworn  or  allirmed 
to  well  and  truly  try  the  cause  and  a  true  verdict  render,  were 
as  follows: 


Samuel  Barber,  sworn 
John  Carr,  sworn 
Joshua  Bunn,  sworn 
Israd  Taylor,  affirmed 
Thomas  C.  Sterling,  affirmed 
Col.  John  Britton,  sworn 


George  Earison,  sworn 
Richard  Opdyckc,  sworn 
Edward  Welstead,  sworn 
John  Waterhouse,  sworn 
Peter  Quick,  sworn 
Richard  Gano,  sworn11 


The  names  of  the  jurors  and  witnesses  summoned  in  the  Van 
('leve  cases  are  giurn  because  descendants  and  other  relatives 
may  still  reside  in  the  vicinity  of  Trenton,  and  may  recognize 
them. 

It  will  he  interesting  to  note  that  the  word  “panel,”  °*  which 
you  have  all  hoard  so  much,  comes  from  the  fact  that  the  names 
of  the  jurors  were  written  on  a  paper  shaped  like  a  panel,  and 
altnched-hv  the  sherill*  to  the  writ  of  renire  and  returned  by 
him.  Memo  the  words  “panel  of  jurors."  Another  thing;: 
*‘Tnlo'uneu,v  from  the  Latin  Tails  (such  like)  of  which  you  have 
heard  so  much,  simply  means  that  after  a  panel  has  been  ex¬ 
hausted,  by  challenge  or  otherwise,  additional  jurors  are  sum¬ 
moned  hastily  from  the  bystanders,  and  their  names  are,  or 
were,  written  on  the  paper  at  the  “tail  end”  of  the  panel. 

Tlie  controversy  in  this  case  was  over  a  large  farm  or  planta¬ 
tion  in  Lawrence  township  on  the  road  between  Trenton  and 
Lawreiicoville,  then  in  Hunterdon,  hut  now  in  Mercer  county, 
consisting  of  between  200  and  000  acres  on  both  sides  of  the 
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road.  This  was  the*  statement  of  counsel,  Investigation  shows 
it  to  have  consisted  of  exactly  251  acres.  The  mansion,  en¬ 
larged  and  improved,  by  Benjamin  (J.  White  one  of  its  late 
owners,  is  still  standing,  on  the  left-hand  side  of  the  road  from 
Trenton  to  Lawrencevillo,  and  may  be  seen  after  descending  the 
hill  upon  passing  the  residence  of  Mr.  John  L.  Brock  and 
crossing  the  bridge  over  the  small  brook  between  his  and  the 
old  Van  Cleve  place.  On  the  brow  of  the  hill,  on  the  northerly 
side  of  the  brook,  next  to  the  mansion  and  on  the  south  of 
it,  are  built  several  modern  cottages,  but  the  Van  Cleve  house 
sits  well  back  from  the  road  and  had  a  small  stone  ice  house 
on  the  north  side,  which  has  (April,  1927)  just  been  torn  down. 
(See  also  frontispiece.) 

The  report  of  the  case  is  largely  taken  up  with  a  transcript  of 
the  evidence.  The  references  herein  made  to  the  report  will  be 
to  the  pages  of  the  second  edition. 

Much  lias  been  said  about  this  case  being  one  concerning  land 
in  the  county  of  Hunterdon.  The  fact  is,  as  already  stated, 
there  was  no  Mercer  county  at  the  time  this  case  was  tried. 
Hunterdon  county  was  created  in  March,  .1713-1-1  (old  calendar), 
and  taken  from  the  laws  of  that  year  it  reads: 

“That  all  and  singular  the  lands,  and  upper  parts  of.  the 
said  western  division  of  the  province  of  Hew  Jersey,  lying  north¬ 
wards  of,  or  situate  above,  the  brook  or  rivulet  commonly  called 
Assunpink,  ho  erected  into  a  county,  ami  is  herebv  erected  into 
a  count  \ ,  mimed,  and  from  henceforth  to  be  called  the  county 
of  Hunterdon;  and  the  said  brook  or  rivulet,  commonly  known 
and  called  by  the  name  of  Assunpink,  shall  bo  the  boundary 
line  between  the  county  of  Burlington  and  the  said  county  of 
Hunterdon.12 

Mercer  county  was  created  by  act  of  the  Legislature  of  1838, 
which  was  nearly  twenty  years  after  the  trial  of  this  cause.  It 
provided  that  parts  of. the  counties  of  Hunterdon,  Burlington 
and  Middlesex  be  erected  into  a  new  county  to  be  called  the 
county  of  Mercer.  It  ran  up  the  Delaware  River  from  themouth, 
of  Crosswicks  Creek  to  Titusville,  and  across  country,  including, 
as  it  does,  Princeton,  Pennington,  Hopewell,  as  far  as  and 


'■’Ucvisiun  n|  is;’/,  | *.  .!()();  see,  also,  C'oiiipilol  Statutes,  \ol.  J,  p.  1  (iHO,  §  IS. 


»  .  .  J  ■ 

TO  <V  •  ••  H-  I  it  O,  ,7.m'T  v  I  f  t  J  \  I 


1  •  ;  ■,  •  I  iiotjt*  i  f: v/  •/  .  >  ■  fn  •  »,-f 


‘  *•  11  i  ii i';oi  1  tit  fif  .  .  rMi.  „  1,1, ,  m 


10 


W.i ll  of  IJknjamjn  Van  Ci.kyk. 


taking  in  tlie  Township  of  East  Windsor,  then  in  Middlesex 
county.13  It  was  afterwards  amended  as  to  some  parts.11 

The  village  now  called  Lawrence vil-le  was  then  called  .Maiden¬ 
head,  settled  in  early  days  by  emigrants  from  a  hamlet  of  that 
name  on  the  hanks  of  the  river  Thames  in  England  and  called 
hy  them  for  their  ancestral  abode.  The  name  of  the  village  was 
changed  to  Lawrenceville  in  181G,  by  vote  of  the  inhabitants, 
after  Captain  James  Lawrence  had  heriocally  lost  his  life  on 
the  Frigate  Chesapeake  fighting  against  the  British  Frigate 
Shannon  in  Boston  harbor  in  1813.  So  that  when  this  case 
was  tried,  the  land  and  most  of  the  people  were  living  in  what 
is  now  Lawrence.  The  township,  which  had  the  same  name, 
Maidenhead,  was  changed  to  Lawrence  at  the  same  time.  In 
this  article,  for  brevity’s  sake,  I  shall  call  the  village  Lawrence¬ 
ville. 

Joseph  \V„  Van  Cleve  lived  with  his  father  about  twenty  years 
before  the  latter  died,  and  managed  and  worked  his  homestead 
farm.  He  continued  to  live  on  the  farm  afterward*  and  claimed 
title  to  it  under  the  former’s  will,  hearing  date  August  21,  1817. 
His  sisters,  Mrs.  Stevens  and  Mrs.  Clarke,  their  husbands  join¬ 
ing  them,  brought  suit  in  ejectment  for  the  possession  of  one- 
third  each  of  the  farm  to  which  they  would  have  been  entitled 
had  their  father  died  intestate,  that  is,  without  a  will  or  testa¬ 
ment;  their  claim  being  that  the  will,  under  which  their  brother, 
the  defendant,  claimed,  was  not  duly  executed,  and,  besides,  that 
the  testator  lacked  mental  capacity  to  make  it,  and  that,  there¬ 
fore,  the  will  was  void.  This  suit,  as  stated,  was  one  in  eject¬ 
ment.  Hut,  had  if  been  decided  in  favor  of  the  fictitious  plain¬ 
tiff,  it  would  have  let  Mrs.  Stevens  and  Mrs.  Clarke,  the  real 
plaintiffs,  into  one-third  of  the  estate  each,  leaving  one-third 
still  the  property  of  their  brother  Joseph,  to  whom  the  will  left 
the  whole. 


THE  OLD  ACTION  OF  EJECTMENT 

A  word  as  to  the  ancient  and  cumbersome  action  of  eject¬ 
ment  will  he  of  interest  here,  alike  to  lawyers  and  laymen.  It  is 
to  be  observed  that  this  case  was  entitled  Den  v.  Van  Cleve. 
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Now,  John  Deu,  as  lie  was  named,  was  a  fictitious  or  non-existent 
person,  and  this  will  be  better  understood  by  a  description  of 
the  proceedings  in  the  common  law  action  of  ejectment. 

Such  suit  was  brought  in  the  name  of  a  fictitious  person, 
John  Den,  as  lessee,  against  another  fictitious  person  called 
.Richard  Fen,  who  was  described  as  the  casual  ejector,  alleged 
to  have  committed  the  ouster  ;  that  is,  putting  out  of  possession 
the  lessors  of  the  plaintiff,  the  real  claimant.  Service  was  made 
upon  the  tenant  in  possession  with  a  notice  annexed  from  the 
casual  ejector,  to  appear  and  defend.  If  .  the  tenant  failed  to 
do  this,  judgment  was  given  by  default,  and  the  claimant  was  put 
in  possession.  If  he  did  appear,  he  was  allowed  to  defend  only 
by  entering  into  a  written  stipulation  called  the  consent  rule, 
by  which  he  confessed  the  (fictitious)  lease,  entry  and  ouster  to 
have  been  made,  leaving  only  the  title  in  question.15  This  was 
the  procedure  adopted  in  Den  v.  Van  (Here.  The  tenant  men¬ 
tioned  meant  the  person  in  actual  physical  possession  of  the 
lands,  whether  as  owner  or  for  a  term  of  years,  or  otherwise. 
In  this  case  Joseph  AW  Van  Cleve  was  the  tenant  so-called; 
actually  he  was  in  by  claim  of  ownership  under  his  father’s  will, 
and  the  rule  was  entered  ordering  that  he  be  made  defendant 
in  the  si  oat  1  of  the  fictitious  defendant,  Richard  Den,  and  that 
In1  do  appear  forthwith  at  the  suit  of  the  plaintiff,  the  fictitious 
John  Don,  who  stayed  in,  and  file  common  bail  (without  secur¬ 
ity)  and  receive  a  declaration,  that  is,  claim  for  the  premises  in 
question  hv  the  plaintiff,  and  forthwith  plead  thereto,  and  upon 
trial  of  the  issue  confess  the  least'  (to  (ho  fictitious  plaint  ill’), 
entry  and  ouster,  and  insist  on  title  only. 

This  action  obtained  and  persisted  in  New  Jersey  from  earl¬ 
iest  times  down  to  the  adoption  of  a  more  rational,  statute  in 
1855,  called  an  act  concerning  ejectment,  which  provides  in 
its  first  section  that  in  actions  of  ejectment  all  fictions  hereto¬ 
fore  list'd  are  abolished.  In  Den  v.  Morris,  g</  1/ aisled's  Law 
llejjurl ,  juuje  (>  (DdJd),  it  was  held  by  our  supreme  court  that 
the  lessor  of  the  plaintiff  in  ejectment  must  always  count  upon 
and  show  a  possession  of  the  land,  which  need  not  be  by  deed 
(or  will);  though  when  without  it  the  claim  will  he  overcome 
with  greater  ease.  In  that  case  the  same  Chief  Justice,  Kirk- 
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patrick,  delivered  a  long  opinion,  in  which  he  reviewed  very 
learnedly  the  action  of  ejectment  at  the  English  common  law 
although  Ik*  did  not  give  the  steps  by  which  the  contest  was 
made.  lit;  said,  at  /).  10,  that  all  possessory  actions  are  founded 
upon  a  peaceable  possession  in  the  demandant  or  plaintiff,  and 
those  under  whom  he  claims.  Now,  in  the  case  of  Den  v.  Win 
Ole  re,  the  deceased  Benjamin  Van  Oleve  was  the  person  in 
peaceable  possession  and  the  demandant  and  lessee  of  the  plain¬ 
tiffs  claimed  under  him.  The  Chief  Justice  also  said,  in  so 
many  words,  that  the  action  of  ejectment  is  merely  a  possessory 
action.  And  so  said  Mr.  Justice  Uosscll  in  his  opinion  at  p.  2d. 
He  also  remarked,  at  p.  2d,  that  in  ejectment  where  the.  plain¬ 
tiff,  failing  in  bis  first  attempt,  is  at  liberty  to  bring  a  new 
action,  the  court  generally  leaves  him  to.  that  remedy.  That 
brings  me  to  the  assertion  that  two,  and  sometimes  more,  causes 
were  tried  in  ejectment,  by  the  mere  action  of  the  plaintiffs 
bringing  them  without  leave  of:  the  court.  This  is  an  anomaly 
or  irregularity,  for  a  judgment,  not  reversed,  is  what  is  called 
in  the  law  res  judicata;  that  is,  a  thing  adjudicated  .between 
the  parties  and  those  claiming  under  them,  and  is  conclusive, 
unless,  of  course,  reversed  by  a  court  of  competent  jurisdiction. 
All  the  old  books  refer  to  the  second  or  other  actions  allowed 
in  ejectment  suits.  In  Adams  on  Ojechucnl  ( English  ii'or/e), 
American  edition  ( IS2I ),  patje  did,  I  find  it  laid  down,  “that 
the  judgment  can  never  be  final:  and  that  it  is  always  in  the 
power  of  the  party  failing,  whether  claimant  or  defendant,  to 
bring  a  new  action.  'The  structure  of  the  record  also  renders 
it  impossible  to  plead  a  former  recovery  in  bar  of  a  second 
ejectment  ;  lor  the  plaintiff  in  flic  suit,  is  only  a  fictitious  person, 
and  as  the  demise,  term,  Slc.  may  be  laid  many  different  ways, 
it  can  ne\er  be  made  to  appear  that  the  second  ejectment  is 
brought  upon  the  same  title  as  the  first.”  And  so  it  appears 
that  a  defeated  defendant  could  turn  about  and  sue  in  eject¬ 
ment  tin*  plaintiff,  who  bad  recovered  the  possession. 

Our  Legislature,  recognizing  the  impropriety  of  allowing  two 
or  more  actions  of  ejectment  at  the  will  of  the  defeated  party, 
provided  in  section  W  of  the  ejectment  act  above  mentioned 
that  the  judgment  in  an  action  of  ejectment,  commenced  after 
the  act  (  l-SJo),  shall  be  conclusive  as  to  the  right  of  possession 
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and  title  to  the  premises,  as  the  same  has  been  established  bv 
such  judgment.  This  puts  the  action  of  ejectment  on  a  par  with 
other  cases,  where  review  is  only  allowed  by  leave  of  the  court, 
such  as  the  grunting  of  a  new  trial  upon  (*ause  shown  to  the 
trial  court,  or  reversal  on  appeal.  And  it  will  be  obsened  that 
even  now  an  ejectment  action  is  still  a  possessory  one,  as  laid 
down  as  late  as  lIMT,  the  Court  of  Krrors  and  Appeals  in 
Hurroli  v.  A  mjr  h  t ,  i)J  A.  J .  Law  lie  ports,  jKtt/.r  *03,  then  de¬ 
ciding,  in  an  opinion  by  Mr.  Justice  ldack,  that  in  the  trial 
of  an  action  of  ejectment  the  question  at  issue  shall  be  whether 
the  plaintiff  is  entitled  to  recover  /uissession  of  the  premises. 

To  return  to  the  case:  An  affidavit  was  then  made  by  the  de¬ 
fendant,  Joseph  \V.  Van  Cleve,  and  lik'd  as  ground  for  the 
granting  of  a  trial  at  bar,  which  sort  of  trial  was  allowed  by 
order  of  the  court;  otherwise  the  case  would  have  been  tried  at 
Memingtoii,  the  county  seat  of  Hunterdon,  before  a  single  judge 
at  circuit.  'The  allidavit,  in  the  somewhat  quainter  language 
then  prevailing,  was  as  follows: 

“Joseph  Van  Cleve  the  Defendant  in  the  above  cause 
being  duly  sworn  on  the  •  holy  evangelist  of  Almighty 
Cod  deposeth  and  saith  that  the  value,  of  the  premises 
in  dispute  in  the  above  cause  exceeds  the  sum  of  Three 
Thousand  Dollars  (the  least  value  for  which  a  trial 
at  bar  could  be  obtained),  and  this  deponent  further 
saith  that  lie  doth  verily  believe  that  the  questions  which 
will  arise  and  be  in  dispute  between  the  parties  in  this 
case  are  both  in  point  of  fact  and  law  abstruse,  ditlieult 
and  complicated,  and  that  the  witnesses  on  his  part 
are  numerous  and  some  of  them  very  ancient  and  infirm 
which  ancient  and  infirm  witnesses  all  reside  within  a 
short  distance  not  exceeding  five  or  six  miles  from  the 
city  of  Trent.on  and  more  than  twenty  miles  from  Flem- 
ington,  and  that  none  of  his  witnesses  reside  near  Dlem- 
ington  and  all  but  one  near  Trenton  and  the  Deponent 
doth  swear  that  he  is  informed  that  the  witnesses  of  the 
plaint  ill  do  also  reside  in' the  same  neighborhood  with 
the  deponents  witnesses  and  one  of  them  near  Fleming- 
ton,  and  tin*  Deponent  doth  swear  that  such  is  the  crowded 
state  <>l  the  town  of  Flemington  during  the  sitting  of 
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the  circuit  courts  in  sd.  town  and  such  the  size  ot  sd. 
town  and  the  small  number  ot  taverns  and  hoarding 
houses  in  sd.  town  that  it  will  he  exceedingly  difficult  for 
this  Deponent  to  obtain  accommodations  in  sd.  town 
for  those  witnesses  who  are  ancient  and  infirm  as  will  he 
absolutely  necessary  for  their  comfort  or  will  enable  him 
to  get  the  benefit  of  their  evidence  if  the  sd.  cause  he 
tried  at  Flemington  and  further  saith  not.” 

This  affidavit  was  sworn  to  by  .Joseph  \V.  Van  Clove  before 
Chief  .Justice  Kirkpatrick.  A  solemnity  that  would  hardly  bo 
resorted  to  in  similar  or  other  like  proceedings  at  the  present 
day.  This  affidavit  was  signed  by  the  defendant,  .Joseph  \V. 
Van  Clove,  using  one  word  “Vam-leve”  for  his  simxnnr  instead 
of  two,  as  his  father  almost  always  did;  thus  “Van  Clove.” 
And  Vanclovc  is  the  siyle  in  which  the  case  is  reported.  .Mem¬ 
bers  of  tilt'  family  in  succeeding  generations  have  .spelled  the 
name  in  two  separate  syllables.  The  spelling  of  a  man’s  name 
is  entirely  arbitrary.  1  confess  to  preferring  “Van  Clove,”  and 
have  so  written  the  words  throughout  this  article.  In  olden 
times  spelling  does  not  appear  to  have  been  a  fine  art. 


THE  COURT  AND  COUNSEL 

As  already  remarked,  this  cause  was  set  for  trial  before  the 
bar  of  the  Supreme  Court,  which  then  consisted  of  three  mem¬ 
bers,  Chief  .Justice  Andrew  Kirkpatrick,  Mr.  .lust ice  William 
Wossell  and  Mr.  , I  list  ice  Samuel  D.  Southard.  The  judges  were 
then  elected  b\  the  joint  meeting  of  (he  two  houses  of  tin* 
Legislate  re.* 


The  Honorable  Andrew  Kirkpatrick  was  Chief  Justice  of 
New  .Jersey  from  1803  to  1824,  when  he  was  succeeded  by 
Charles  Kwing,  who  was  one  of  Hie  counsel  for  the  defendant 
in  the  case.  Chief  .Justice  Kirkpatrick  had  served  as, an  As¬ 
sociate  .Justice  of  flic  Supreme  Court  from  1797  until  elected 
Chief  .Justice,  or  six  years,  tie  was  a  master  of  tin*  law  and  a 


very  illustrious  man. 

*  The  second  judge  of  the  Supreme  Court  was  the  Honorable 
William  Kossoll.  He  was  first  elected  in  1801,  and  although 
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not  a  lawyer  was  an  industrious  and  able  judge,  whose  reported 
opinions  read  like  those  of  a  member  of  the  bar. 

The  third  member  of  the  court  was  Mr.  .justice  Southard. 
Me  was  elected  in  1815  and  served  until  1821.  Me  was  very 


distinguished  in  his  day  and  generation,  was  an  aide  lawyer 


and  served  as  Governor  and  Attorney  General  of  New  Jersey, 
United  States  Senator,  and  Secretary  of  the  Navy. 

As  the  second  phase  of  this  case  was  tried  in  the  United 
States  Circuit  Court  for  the  District  of  New  Jersey,  before  Mr. 
Justice  Bush  rod  Washington,  a  native  of  Virginia  and  a  Justice 
of  the  United  States  Supreme  Court  from  1?98  until  his  death 
in  1829,  holding  the  circuit  for  the  District  of  New  Jersey,  this 
memoir  would  be  incomplete  without  mention  of  him.  lie  was 
a  favorite  nephew  of  General  George  Washington,  and  devisee  of 
his  estate  at  Mount  Vernon.  Me  had  great  fitness  for  his  high 
olliee,  and  was  a  man  of  sound  learning  and  legal  ability. 

William  S.  Bennington,  a  distinguished  Jerseyman,  sat  with 
M  r.  J  ust  ice  Washington  in  the  case  in  the  United  States  Cir¬ 
cuit  Court,  lie  had  been  Governor  of  New  Jersey;  a  member 
of  its  Supreme  Court,  and  was  appointed  judge  of  the  United 
States  District  Court  for  New  Jersey  in  1815. 

The  counsel  engaged  in  the  case  on  both  sides  were  among 
the  very  leaders  of  the  bar  in  New  Jersey,  which  indicates  the 
thoroughness  and  ability  with  which  the  cause  was  tried.  For 
the  plaint  ill*  they  were:  Bichard  Stockton,  known  as  ‘“The 
Duke,”  sou  of  (hi1  Signer  of  the  Deelaratiou  of  l  udopendeiioo, 
of  that  name,  lie  was  not  only  a  leading  lawyer  but  was  after- 
wards  United  States  Senator.  General  Garret  D.  Wall,  also  a 
leading  lawyer,  afterwards  served  as.  United  States  Senator, 
and  was  elected  Governor,  but  declined.  Diehard  Stockton,  Jr., 
was  the  son  of  the  senior  counsel  for  the  plaintiff.  After  being 
admitted  to  the  bar  of  New  Jersey  he  practiced  here  for  a  time 
very  successfully,  but  afterwards  emigrated  to  the  State  of  Mis¬ 
sissippi,  where  he  was  made  a  Judge  of.  the  Supreme  Court  of 
that  State.  He  later  resigned  and  was  appointed  Attorney 
General.  He  was  unfortunately  killed  in  a  duel,  at  New  Orleans, 
in  182?,  with  John  B.  Barsons,  in  which  lie  did  not  lire  at  lvis 
adversary.  A  letter  found  in  his  poekel  afterward  disclosed- t he 
fact  that  lie  did  not  intend  to  do  so.  For  the  defendant  they 
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More:  Lucius  Horatio  Stockton,  another  son  of  Richard  Stock- 
ton,  Signer  of  the  Declaration  of  Independence.  He  lived  in 
Trenton,  where  lie  practiced  law,  Mas  a  leading  member  of  the 
bar,  but  a  very  eccentric  man;  he  was  for  a  time  United  States 
District  Attorney  for  this  District.  Charles  Ewing,  who  was 
appointed  Chief  Justice  in  1821  to  succeed  Chief  Justice  Kirk¬ 
patrick,  served  until  1832,  when  lie  died.  He  was  distinguished 
as  a  .pleader,  advocate  and  judge,  and  was  a  thorough  common- 
law  lawyer.  Theodore  Erelinghuysen  was  Attorney  General  of 
Lew  .Jersey  at  the  time  of  the  trial  of  the  cause.  He  Mas  a  very 
learned  man,  and  afterwards  became  United  States  Senator. 
He  M'as  a  candidate  for  vice  president  of  the  United  States  in 
1814,  the  ticket  being  Clay  and  Erelinghuysen. 

When  the  cause  came  to  be  tried  in  the  United  States  Court 
there  were  some  new  counsel.  Diehard  Stockton,  Jr.,  had  ap¬ 
parently  gone  South  by  that  time,  and  the  plaintiffs  retained 
William  llalsted,  Jr.,  in  his  stead.  He  lived  and  practiced  in 
Trenton  and  was  a  distinguished  member  of  the  bar.  He  was 
official  reporter  of  the  Supreme  Court  (1821  to  1831),  and  is¬ 
sued  seven  volumes  of  reports.  The  defendant  retained  the 
same  counsel  in  both  courts,  adding  Samuel  L.  Southard  to  his 
advisors  in  the  Eederal  Court,  he  having  returned  to  the  practice 
of  law.  He  not  only  sat  as  a  Justice  in  Den  v.  Van  (Here  in  the 
.N e w  Jersey  Supreme  Court,  hut  M'as  the  reporter  of  that  tribunal 
as  well,  and  reported  the  decision. Ui 


THE  CASE  ITSELF 

In  writing  this  memoir  I  have  had  tM'o  minds  about  the 
way  of  putting  the  case;  M'hether  to  M'rite  the  story  of  the  cause 
proper  in  the  Mray  of  a  narrative,  drawing  only  upon  the  evi¬ 
dence,  adduced  upon  the.  trial,  for  my  facts;  or  to  put  forth 
those  fads  by  quoting  succintly  the  evidence  itself  and  letting 
the  hearer  and  aftenvards  the  reader  (as  this  is  todie  published, 
too)  draw  his  own  conclusions  from  the  testimony.  Upon  re¬ 
flection,  1  have  concluded  to  do  both  ;  and,  therefore,  1  will  now 
give  a  narrative  of  the  facts,  and  will  then  publish  a  resume 
of  the  testimony,  so  that  (he  reader  (when  if  comes  to  that) 

"CMS.  of  ILiv.nil  Stockton,  I vs< | u i if ;  Knclyoloprdia  of  Mississippi  History,  Vol. 
2,  p.  7.M-5;  al  ",  K, linn  's  Ki’inmiseiuscs  of  New  Jersey,  1S7J. 
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may  form  an  independent  judgment  as  to  whether  J  have  rightly 
gauged  the  subject.  J  shall  retrain  from  reading  the  testimony 
when  delivering  this  address,  for  fear  of  wearying  my  hearers, 
and  I  shall  have  no  complaint  if  the  readers  choose  to  omit  a 
perusal  of  the  evidence,  subjoined.  Now,  as  to  the  case  itself. 

Major  Van  Clove  failed  perceptibly  both  in  body  and  mind 
for  several  years  before  his  death.  Of  that  there  can  he  no 
doubt.  But  still,  undoubtedly  he  possessed  testamentary  capa¬ 
city;  that  is,  the  power  to  make  a  will.  This  does  not  require. the 
highest  level  of  thought  possessed  by  the  particular  individual 
at  any  time.  A  great  many  people  make  their  last  wills  and 
testaments  when  the  mind  has  considerably  retrograded  in  the 
decline  of  life. 

The  power  to  make  a  will  only  requires  that  the  testator, 
at  the  time,  “shall  possess  ability  to  comprehend  those  who 
appear  as  the  natural  objects  of  his  bounty,  and  appreciate  the 
duty  which  recommends  them  for  consideration.”  So  said  Or¬ 
dinary  .McGill  in  the  prerogative  court  in  1891,  and  this  doc¬ 
trine  was  applied  by  Vice  Ordinary  Ingersoll  in  the  prerogative 
court  in  his  opinion  In  re  Willuims,  Vfj  New  Jersey  ]<J</uUy  Re¬ 
ports,  page  70 J  (IV Jo),  and  allirmed  by  the  Court  of  Errors 
and  Appeals,  on  the  opinion  of  the  vice  ordinary,  in  the  same 
volume,  and  at  the  same  page.  This  is  the  last  declaration. 
Having  the  ability  mentioned,  the  testator  can  make  the  will  of 
his  choice. 

Hul,  and  here's  the  rub:  In  or  about  April,  1817,  the  testator 
was  alllieted  with  palsy  or  paralysis,  which  rendered  his  right 
side  helpless,  and  from  thence  he  was  bedridden  and  spoke  but 
little  to  the  day  of  his  death,  August  31,  1817.  1  Lis  mind  was 

also  affected,  and  to  considerable  extent,  especially  toward  the 
last.  Those  who  lived  with  him,  and  those  who  knew  him  well, 
could,  however,  understand  him,  and  he  understood  them. 

ilis  daughters,  Airs.  Stevens  and  Mrs.  Clarke,  were  in  the 
habit  of  visiting  him  frequently  during  his  last  illness.  Mrs. 
Stevens  more  than  Mi’s.  Clarke,  as  the  latter  had  children,  and 
tin'  former  none.  1  draw  only  from  the  testimony  as  to  all 
the  facts. 

On  a  Sin  day,  August  3,  1817,  Mrs.  Stevens  came  to  the  house 
to  stay  with  her  father,  so  that  her  brother,  the  defendant  Joseph 
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W.  Van  ('love,  and  his  wife  could  go  to  church.  The  family 
id  tended,  the  Lawreneeville  Presbyterian  church.  It  was  some 
distance  away,  a  little  more  than  a  mile. 

The  morning  was  cloudy  and  it  rained,  and  defendant  declined 
to  go  to  church;  hut  Mrs.  Stevens  urf/ed, him  ;md  his  wife  to  go. 
They  wont.  Besides  Mrs.  Stevens,  defendant’s  daughter,  Mary 
\V.  Viin  Clove,  then  upwards  of  thirteen,  her  sister  Phebe,  eleven, 
a  hound  girl  of  sixteen,  a  colored  woman,  and  a  little  colored 
boy,  were  left  at  home.  Soon  after  Joseph  \V.  Van  Cleve  and 
his  wife  had  gone,  Mrs.  Stevens  gave  the  old  gentleman  two 
teaspoon!' ills  of  paregoric  to  make  him  casy(  ?),  which  was  double 
the  close  the  family  gave  him.  And  the  effect  of  this  drug, 
physicians  say,  is  to  make  one  sleep.  This  appeared  to  be 
needed  to  avert  his  suspicion,  as  she  apparently  intended  to  go 
up  to  a  room,  over  the  one  where  he  lay,  and  take  his  wills. 
This  might  have  been  a  plot  to  which  the  parties  were  Major  and 
Mrs.  Stevens;  and,  maybe,  Mrs.  Clarke,  too.  The  testimony 
shows  that  the  defendant  accused  all  three  in  turn.  It  promised 
to  he  immensely  beneficial  to  them :  and  in  two  fell  combats 
before  juries  in  the  courts  of  law,  to  say  nothing  of  the  rule  to 
show  cause,  they  sought,  though  unsuccessfully,  to  reap  the  ad¬ 
vantage  of  the  absence  of  the  testaments. 

Mrs.  Stevens  had  a  workbag  with  her  in  which  was  a  bunch  of 
keys.  Even  if  the  desk  where  the  wills  were  kept  usually  had  a 
key  in  it.  she  could  not  toll  what  would  he  Ihc  condition  that 
dav.  lienee  probably  her  keys.  Mm.  Stevens  told  .  her  niece 
Mary  to  take  her  little  sister  into  kitchen  and  help  the  colored 
woman,  who  was  preparing  dinner,  shell  peas,  which  they  did. 
She  never  gave  such  a  direction  before.  In  her  visits  to  the 
house  Mrs.  Stevens  never  slept  in  the  room  where  the  wills  and 
papers  were  kept  in  the  desk  drawer.  She  had  slept  in  other 
rooms  many  times.  She  now  went  to  that  room.  She  was 
there  some  time  alone.  She  stayed  there  until  her  husband, 
Major  Stevens,  came,  which  was  before  the  defendant  and  his 
wife  returned  from  church.  They  stayed  to  dinner,  hut,  the 
rain  clearing  up,  soon  afterwards  departed. 

On  Saturday,  August  23,  1817,  Mrs.  Stevens  came  to  the 
house  and  stayed  all  night.  On  Sunday  morning,  August  2  1, 
1817,  Joseph  \V.  Van  Cleve  discovered  that  the  wills  made  by 
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his  father  were  missing  out  of  the  desk,  and  sent  his  daughters 
downstairs  to  call  Mrs.  Stevens  up  to  him.  She  said  she  would 
go  presently,  but  was  then  reading  the  Bible  to  her  father. 
Shortly  she  went  up,  and  her  brother  charged,  her  with  taking 
the  wills.  She  replied  by  asking  Mary  if  she  had  ever  seen 
her  at  the  desk — an  evasive  answer.  Mary  was  obliged  to 
say,  and  answered  truthfully,  that  she  never  had  seen  her  there. 
Not  long  after,  Major  Stevens  came  to  the  house,  and  said  to 
defendant:  “It  was  a  will  of  your  own  making,  and  it  is 
foolish  to  charge  us  with  it,  for  you  can’t  prove  it.”  They 
were  angry  and  left  the.  house.  Apparently  the  only  natural 
I hing  I  hey  did  at  1  bat  t  inn*. 

The  day  after  Major  and  Mrs.  Stevens  came  to  the  house 
and  she  took  her  father’s  hand  three  times  and  each  time  lie 
withdrew  it  and  laid  his  hand  upon  his  breast  and  groaned 
heavilv.  Significant  of  what  he  thought! 

Two  days  after  the  execution  of  the  will  of  181.7,  Mrs.  Clarke 
came  to  the  house.  She  said  she  would  swear  her  sister,  Mrs. 
Stevens,  never  took  the  wills.  Later,  when  accused  by  defend¬ 
ant,  she  replied:  “I  don’t  care  if  1  did;  it  was  no  more  than 
you  would  have  done,  if  you  had  had  the  same  chance.” 

A  reading  of  the  testimony  shows  some  discrepancy  among  the 
witnesses  in  some  rather  unimportant,  matters;  hut.  as  to  con¬ 
trolling  circumstances,  the  main  thing,  they  were  in  general 
and  substantial  agreement,  and  not  contradictory.  This  is 
generally  the  cast*.  To  err  is  human.  When  witnesses  agree 
in  everything,  even  to  tin*  minutest  particular,  there  is  ground 
for  suspicion  that  tin*  story  is  artificial  and  has  been  concocted. 

Wo  come  now  to  the  execution  of  his  last  will  by  the  testator 
on  Sunday,  August  ”1,  1817,  as  he  lay  paralyzed  on  his  bed 
in  his  last  sickness.  Ho  had  previously  made  two  wills,  one  in 
1801),  in  which  he  gave  his  landed  property  to  his  son  Joseph, 
and.  one  in  1SJ-1-,  when  he  did  the  same  thing.  In  the  will  of 
ISO!),  lie  gave  his  daughters  money  legacies;  in  LSI  1  lie  reduced 
them.  J J is  son,  who  got  the  land,’ would  have  had  to  pay  them  in 
order  to  exonerate  his  estate.  They  were  not  great.  The  will 
of  1 S 1  1  was  written  by  testator  himself  from  a  memorandum 
furnished  for  the  purpose  by  Charles  Ewing,  Esquire,  his  coun¬ 
sel.  That  was  the  will  lie  desired  should  stand.  The  one  of 
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August  24,  18.17,  the  new  one — the  will  in  dispute — was  made  by 
executing  the  memorandum,  after  tilling  up  certain  blanks. 
This  was  done  by  defendant  with  testator’s  knowledge  and  as- 
sent.  What  happened  was  this:  11  is  son  announced  to  the 
testator  that  the  house  had  been  robbed  and  someone  had  stolen 
his  wills;  he  was  greatly  agitated,  and  said,  “Who,  who,  who?” 
The  defendant  replied  that  it  was  some  of  his  children,  he  sup¬ 
posed,  and  that  there  was  a  copy  of  his  will  written  by  Mr. 
Ewing,  and  did  he  wish  to  execute  it?  lie  replied  that  lie  did. 
Then  the  near  neighbors,  Mr.  and  Mrs.  Phares,  were  hastily 
sent  for.  Johnson,  the  sailor,  was  already  in  the. house,  Joseph 
W.  Van  Cl  eve  read  the  draft  of  -the  will  over  very  distinctly, 
and,  as  lie  went  along  asked  testator  if  he  understood  the  will. 
The  Major  paid  very  particular  attention,  and  replied,  “Yes, 
very  well.”  Asked  if  it  were  a  copy  of  tin*  will  he  had  made  in 
J 81  1,  lie  replied,  “yes,  it  was.”  And  then,  with  the  pen  in  his 
left  hand,  which  was  guided  by  John  Phares,  at  testator’s  re¬ 
quest,  he  signed  the  document.  Asked  if  it  was  his  last  will  and 
testament,  he  answered,  “Yes,”  in  a  low  tone,  and  then,  rais¬ 
ing  his  voice,  said,  “Yes,  I  do.”  Told  he. had  to  acknowledge  the 
will  he  put  two  lingers  on  the  seal  and  said  :  “I  acknowledge 
this  to  be  my  last  will  and  testament.”  Two  of  the  witnesses 
state  that;  Mary  Van  Clove  and  Stephen  .Johnson;  two  other 
witnesses,  Mr.  and  Mrs.  Phares,  do  not  state  so  much  ;  apparently 
not  remembering  it.  Upon  executing  the  will,  testator  took  Mr. 
Phares  bv  1  lit1  hand  and  then  sank  back  exhausted,  lit'  declined 
steadily  and  passed  away  a  week  afterwards. 

And  thus  ended  a  life  full  of  years,  of  usefulness  anti  of 


honor ! 

The  trial  lasted  eight  days,  and,  at  its  conclusion,  the  Trenton 
Federalist  newspaper  printed  the  following  comment.  The  tiles 
of  the  True  American-  are  missing  from  the  State  Library  for 
that  time,  and  I  am  consequently  unable  to  print  any  comment 
it  may  have  made.  This  is  the  Federalist’s  article: 

“The  important  cause  .of  John  Den  on  demise,  of  Dr. 
Israel  Clarke  and  wife,  and  of  Major  John  Stevens  and 
wife,  against  Joseph  W.  Vanclcve,  which  was  decided  at 
the  late  term  of  the  Supreme  Court,  excited  greater  pub¬ 
lic  attention  and  interest  than  is  common.  This  trial 
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commenced  on  Monday  the  Kith  instant,  by  a  short  open¬ 
ing,  on  the  part  of  the  plaintiffs,  by  Richard  Stockton, 
Fsq.,  their  attorney  on  record.  On  the  same  day  the 
defendant  opened  Ids  defense  at  considerable  length  by 
L.  11.  Stockton,  his  attorney  on  record,  and  the  time  was 
principally  consumed  until  Friday  night  by  the  exam¬ 
ination  of  witnesses  on  both  sides,  which  was  very  ted- 
ious,  as  the  question  principally  related  to  the  capacity  or 
incapacity  of  Benjamin  Yaneleve,  Fsq.,  at  the  time  when 
he  executed  his  last  will.  'The  will  was  set  up  bv  the 
defendant,  his  son,  against  the  plaintiffs,  who  claimed 
as  his  daughters  and  heirs-at-law.  An  important  question 
on  the  admission  of  certain  evidence  was  argued  on 
Thursday  by  L.  H.  Stockton  and  Theodore  Frelinghuysen 
(Attorney  General)  for  the  defendant,  offering  the  evi¬ 
dence,  and  by  Richard  Stockton,  junior,  and  Garret  If. 
Wall,  for  the  plaintiffs,  objecting  to  the  evidence.  The 
court  admitted  the  evidence.  The  cause  was  summed  up 
to  the  jury  on  Saturday  the  fist,  and  Monday  and  Tues¬ 
day  the  2dd  and  2-lth  inst.,  by  G.  I).  Wall  and  Richard 
Stockton,  senior,  for  plaintiffs,  and  by  Charles  Ewing  and 
Theodore  Frelinghuysen,  for  defendant.  The  Jury,  on 
'Tuesday  afternoon,  rendered  a  verdict  in  behalf  of  the 
defendant  confirming  (lie  will  of  his  father,  whereby  the 
real  estate  of  the  father  was  devised  to  the  defendant, 
his  son.  The  jury  was  a  struck  jury  and  was  respectable. 
'The  defendant  moved  for  judgment  nisi,  \e.,  on  the 
verdict,  and  flit'  plaint  ill’s  moved  for  a  rule  to  show 
cause,  on  the  first  day  of  the  next  term,  why  a  new  trial 
should  not  be  had.  The  arguments  on  both  sides  indicat¬ 
ed  zeal  and  fidelity  of  the  counsel  for  their  respective 
clients.” 

And  now  for  the  enlightenment  of  those  who  choose  to  read 
a  compendium  of  the  evidence  of  the  more  important  witnesses, 
taken  from  the  report  of  the  case,  1  subjoin  the  following,  it 
is  by  no  means  all  of  the  testimony  given  to  the  court  and  jury; 
its  entirety  would  prolong  this  paper  beyond  all  reasonable 
limits.  It,  however,  fairly  sets  forth  the  character  of  the  evi¬ 
dence  given,  and  shows  that  there  was  testimony  on  both  sides. 
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To  bo  fair  is  to  state 
the  intention. 


the  facts  truly,  and  to  he  fair  has  been 


THE  EVIDENCE 


This  action  in  the  New  Jersey  Supreme  Court,  as  already 
stated,  was  tried  by  a  struck  jury  at  bar  in  November,  1818, 
before  Chief  Justice  Kirkpatrick  and  Justice  Southard;  Justice 
Tossell  not  sitting.  (Case,  p.  (>J)5.)  Some  account  of  the 
testimony  given  by  the  witnesses  on  both  sides  is  as  follows: 

Major  John  Phillips  was  called’  by  the  plaintiff.  He  test i- 
iied  to  an  intimate  acquaintance  with  Benjamin  Van  Clove  for 
fifty  years,  during  which  time  lie  had  lived  on,  claimed  and 
possessed  as  owner,  the  premises  in  question,  containing  be¬ 
tween  3()0  and  300  acres  ;  that  he  left  him  surviving  three  chil¬ 
dren,  Phcbe,  one  of  the  lessors,  who  married  John  Stevens  thirty- 
one  or  thirtv-two  years  ago  and  had  no  children  ;  Elizabeth,  an¬ 
other  lessor,  who  seven  or  eight  years  before  had  married  Dr. 
Israel  Clarke;  and  the  defendant,  Joseph,  his  son;  that  he  left 
no  personal  property  though  he  once  owned  a  pretty  large  one. 

The  defendant  then  (‘ailed  the  following  witnesses: 


John  P  hares,  oiie  of  the  subscribing  witnesses  to  the  will,  made 
a  deposition  before  Justice  Southard;  and  it  was  read,  Chares 
being  then  dead,  lie  said  the  will  was  executed  about  ten  o’clock 
on  Sunday  morning,  flic  day  it  bears  date  (August  3  1,  1817). 
It  was  read  to  testator  bv  defendant,  Joseph  W.  Van  Clove  (his 
son),  audibly  and  distinctly,  and  being  asked  if  it  was  his  will 
and  a  true  copy  of  a  former  will  which  ho  had  made  and  which 
was  missing,  he  answered  to  both  questions,  “Yes,  i!  was.” 
With  the  pen  in  his  hand  in  the  presence  of  the  subscribing  wit¬ 
nesses,  he,  with  the  aid  of  deponent,  who,  at  his  request  steadied 
his  hand,  wrote  his  name  to  the  will.  Mr.  Chares  asked  him  if 
he  acknowledged  that  to  be  his  last  will  and  he  took  hold  of 
the  paper  and  laid  his  lingers  on  the  name  and  seal  and  replied, 
“Yes,”  in  a  low  tone  of  voice;  and  then,  raising  his  voice  he 
said,  “Yes,  1  do.”  'The  witnesses  (Air.  and  Airs.  Chares  and 
Stephen  Johnson)  signed  in  the  presence  of  the  testator  and  of 
each  other,  no  other  person  being  present  except  defendant’s 
family.  Witness  conversed  with  the  testator  that  morning  only 
about  the  will,  lie  could  only  speak  two  or  three  words  at  a 
time  and  only  answered  questions.  (Case,  p.  (it)?.) 
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M die, tabic  Phares,  wife  of  John  Pharos  also  a  subscribing  wit¬ 
ness,  saw  the  testator  and  subscribing  witnesses  sign  the  will  in 
the  presence  of  each  other  during  church  time  on  the  day  it 
hears  date.  Defendant  (Joseph  W.  Van  ('love)  mentioned  to 
testator  that  his  wills  were  missing.  He  roused  up  as  from 
a  deep  sleep  and  asked  who  took  them.  Defendant  replied, 
“Some  of  his  children,  he  expected.”  Defendant  told  him  there 
was  a  copy  written  by  Mr.  Ewing  (afterward  one  of  his  counsel 
in  the  case)  and  asked  if  he  wished  to  execute  it.  He  said,  “Yes, 
he  did.”  Phares  wes  sent  for,  Johnson  was  in  the  house.  De¬ 
fendant  read  the  will  over  distinctly  to  testator  and  as  lie  went 
along  he  asked  him  if  lie  understood  it.  He  paid  very  particular 
attention  to  every  part  of  it  and  answered,  “Yes,  very  well.” 
Asked  if  if  were  a  copy  of  the  former  will  he  made  in  1811, 
he  answered,  “Yes,  it  was.”  He  appeared  to  he  of  sound  and 
disposing  mind  and  memory  and  capable  of  making  a  will  or 
deed  disposing  of  his  land,  and  understanding  what  he  was  doing 
and  knowing  whether  he  was  satisfied  with  if,  though  not  capable, 
from  his  speech  faltering  and  from  weakness  of  his  body,  of  ex¬ 
pressing  or  dictating  it  all  at  one  time.  He  had  been  struck 
with  the  palsy  in  April  or  May  preceding  (1817),  and  from  that 
time  his  right  side  had  been  helpless,  so  that  he  lay  all  the 
time  in  bed,  and  wrote  with  his  left  hand.  He  died  on  the  Sun¬ 
day  following,  August  31,  1817.  (Case,  p.  698.) 

Stephen  'Johnson  (a  working  man,  sometimes  a  sailor),  on 
the  day  the  will  was  executed,  was  passing  with  a  bundle  in  his 
hand,  by  defendant's  house,  from  New  York  to- Philadelphia. 
Defendant  a>ked  him  if  he  would  hire,  and  he  employed  him. 
After  he  had  breakfast  lie  was  asked  to  come  near  and  notice 
what  was  said.  He  saw  the  testator  ami  witnesses  all  sign  the 
will  in  the  presence  of  each  other.  Testator  laid  bis  hand  on 
the  seal  without  direction  and  acknowledged  it  to  be  his  last 
will  and  testament.  Witness  never  saw  him  except  at  that 
time,  hut  believed  lie  knew  well  enough  what;  he  was  about,  and 
to  he  sound  enough,  as  to  his  understanding,  to  make  a  will, 
lie  lay  on  his  bed,  and  as  witness  went  in  defendant  told  him  his 
wills  had  been  taken  out  of  the  house.  Testator  asked  by  whom, 
defendant  said  he  supposed  by  one  of  his  children.  There  was 
a  copy  writ hm  by  Mr.  Kwing,  and  asked  if  he  wished  to  execute 
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that  lie  replied^  ‘‘Yes.”  Defendant  then  asked  him  if  he  should 
read  it  to  him;  lie  said;  “Yes.”  Defendant  read  ,it  and  asked  if 
he  were  sensible  that  it  was  a.  copy  of  the  will  lie  had  formerly 
made,  lie  said,  “Yes.”  Defendant  told  him  to  speak  out  so  that 
the  people  could  hear  him.  He  exerted  himself  and  said,  “Yes, 
J  say  so.”  Pliares  asked  him  if  he  should  guide  his  hand : 
he  reached  out  his  hand  for  the  pen;  it  was  delivered  to  him 
and  Phares  steadied  his  hand;  he  put  his  two  fingers  on  the 
seal  and  said :  “I.  acknowledge  this  to  be  mv  last  will  and  testa- 
merit.”  He  reached  out  his  left  hand  and  took  hold  of  .Mr. 
Pharos’  hand,  and  witness  left  the  room.  It  was  about  eleven 
o’clock.  (Case,  p.  700.) 

The  plaintiff  then  called  the  following: 

Andrew  Reeder,  whose  deposition  had  been  taken  de  bene  esse, 
a  legal  expression  meaning  conditionally,  that  is,  to  he  read  if  he 
could  not  attend;  if  he  could  he  was  obliged  to  be  present  and 
testify  in  person.17 

.1  would  disgress  a.  moment  to  say  that  a  great  many  deposi¬ 
tions  were  taken  in  this  case  before  Mr.  Justice  Southard  of 
the  Supreme  Court,  a  thing  unheard  of  in  this  day.  In  these 
busy  times  of  the  court  all  such  testimony  is  taken  before  a 
master  in  chancery  or  other  oil  ice  r.  Put  in  this  case  the  Justice 
himself  actually  went  to  the  farm  of  Mr.  Reeder  and  took  his 
deposition.  It  will  be  interesting  to  note  that  the  Justice  himself 
certified  the  fact.  The  deposition  commences  in  this  way: 

“He  it  remembered  that  on  the  ninth  day  of  July  A.  D. 
eighteen  hundred  A  eighteen,  at  the  hoii.se  of  Andrew 
Reeder,  Pkij.,  in  the  'Township  (if  Lawrence  in  the  ('min¬ 
ty  of  Hunterdon,  previous  notice  having  been  duly  served 
on  the  Defendant,  as  appears,  by  the  aeknovvledgmimt 
of  the  Defendant  A>  his  attorney,  of  the  time  A  place 
of  taking  his  Deposition,  in  the.  presence  of  the  parties 
A.  their  Atlornies,  before  me  Samuel  L.  Southard,  Third 
Justice  of  the  Supreme  Court  of  Judicature  of  the  State 
of  New  Jersey,  personally  appeared  Andrew  Reeder,  Ps<|.. 
a.  witness  very  sick  &  infirm.,  as  appears  from  personal 
view  A,  observation  of  him  (he  said  Andrew  Reeder.  A 
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was  duly  sworn  according  to  Law,  to  speak  the  whole 
truth  and  the  said”  &c. 

He  testified  that  he  witnessed  a  will  executed  by  testator  in 
1814,  and  although  he  had  then  failed  somewhat  as  to  his  mem¬ 
ory,  more  than  his  understanding,  he  might  be  considered  of  a 
disposing  mind.  At  that  period  the  news  from  Europe  was 
interesting  and  he  was  anxious  always  to  get  his  papers  and 
would  talk  of  the  news,  quote  passages  pretty  accurately,  and 
knew  market  prices  tolerably  well.  Some  doubt  existed  in  de¬ 
fendant’s  mind  as  to  the  propriety  of  his  making  a  will  arising 
from  the  situation  in  which  he  lived  with  his  son  on  his  own 
place,  going  to  his  son’s  table,  and  the  advantages  bis  son  en¬ 
joyed,  and  seemed  entirely  under  the  sovereignty  and  control 
of  bis  son.  But  deponent  made  up  his  mind  to  say  that  at  the 
time  of  making  the  will  of  181.1  he  was  of  disposing  mind.  De¬ 
fendant  added  that  he  knew  his  father’s  head  was  fuddled  and  his 
memory  had  failed  a  good  deal,  but  he  attributed  it  to  the  im¬ 
moderate  use  of  tobacco,  arid  lie  had  taken  him  into  town  to 
get  a  lawyer  to  draw  his  will  and  had  kept  him  from  tobacco 
for  two  or  three  days.  After  tire  signing  of  this  will  Benjamin 
Van  (Move’s  mind  failed  rapidly  until  in  a  year,  or  perhaps  less 
time  it  was  very  feeble.  His  conversation  was  very  foolish 
and  had  no  sense  in  it.  A  few  days  after  his  burial,  defendant 
(Joseph  W.  Van  Cleve)  came  to  deponent/s.  house  to  see  de¬ 
ponent,  and  said  to  him:  “Have  you  heard  wind  has  taken  place 
in  our  family?  Father’s  w ill  was  lost,  somebody  took  it  away,” 
and  added  tlud  bis  sister,  Mrs.  Sle\ens,  must  have  stolen  it, 
that  he  discovered  it.  the  Sunday  (August.  VI,  IS  17)  before  bis 
father’s  death,  and  went  to  his  bedside  and  in  a  loud  tune  of 
voice  said  :  “Father,  somebody  has  robbed  the  house.”  It  seemed 
to  startle  him  very  much  and  with  a  considerable  struggle  lie 
said,  “Who,  who,  who?”  though  he  had  not  spoken  for  some 
time  before,  raised  himself  up,. .stretched  out  his  right  hand  and 
pulled  him  toward  him.  lie  seemed  a  good  deal  agitated,  but 
after  a  few  moments  sank  again  into  his  former  feeble,  weak 
state.  In  1814  when  deponent  signed  the  will  as  witness  he  then 
thought,  and  still  thought,  that  Benjamin  Van  Cleve  was  of 
disposing  mind,  lit  to  make  a  will  if  no  improper  inlluence  were 
made  use  uf  towards  him;  that  the  will  was  signed  in  the  pres- 
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once  of  deponent,  Ji is  nephew,  Charles  Reeder,  and  his  wife, 
whose  names  were  put  to  it  as  witnesses.  Deponent  was  per¬ 
fectly  satisfied  that  for  at  least  one  whole  year  before  the  death 
of  Benjamin  Van  Clevc  he  had  not  mind  and  memory  sufficient 
to  make  a  will  to  dispose  of  his  property  with  reason  and  dis¬ 
cretion  or  to  manage  it  in  a  proper  manner.  (Case,  p.  702.) 

Jonathan  Doanhnd  a  conversation  with  Stephen  Johnson,  who 
said  he  came  from  sea  through  New  York  and  was  going  to  his 
parents  below  Philadelphia;  that  he  was  called  in  on  the  road 
to  witness  the  will  of  an  old  man  by  the  name  of  Van  Cleve, 
and  that  there  would  be  a  law  suit  after  his  death  as  he  was 
not  capable  of  making  a  will;  he  could  not  speak  so  as  to  he 
heard  unless  you  put  your  ear  close  to  his  mouth,  “and  he’d 

he  d - d  if  he  could  hear  what  he  '.said  adieu,  he  acknowledged 

his  wilt,"  (Italics  from  the  text  in  report)  and  thought  the  son 
made  it  to  suit  himself.  Witness  met  Johnson  after  he  had 
been  sworn  in  the  case,  and  being  told  by  him  what  he  had 
sworn  to,  witness  said  he  had  told  two  stories.  (Case,  p.  70(J.) 

James  Brearley ,  Jr.,  lived  about  three-quarters  of  a  mile 
from  testator,  and  knew  him  from  infancy.  Sunday  night 
before  his  death  witness  and.  Richard  Henderson  went  to  the 
house  about  dusk  and  sat  up  with  him  until  sunrise,  wet  his 
mouth  and  sometimes  helped  him  to  drink ;  he  was  frequently 
awake  but  seemed  from  his  appearance  as  if  he  had  no  recollec¬ 
tion  and  could  not  move  without  assistance,  unless,  perhaps, 
it  was  his  left  arm.  IB'  thought  he  did  not  know  his  son 
Joseph.  (Case,  p.  70S.) 

I've.  Isaac  B.  Hrotcn  was  .acquainted  with  testator  and  his 
family  since  1800,  when  he  became  pastor  of  the  congregation 
in  Liiwrenceville  (Presbyterian  Church);  visited  him  a  few 
days  after  he  was  struck  with  palsy,  which  occurred  between 
the  10th  and  15th  of  June,  181.7,  and  found  him  in  bed  in  a 
very  low,  reduced  and  impaired  situation;  thought  testator 
knew  him;  leaned  over  him  and  in  a  loud  lone  of  voice  spoke 
to  him  at  some  length  on  the  subject  of  religion,  stating  some 
of  those  principles  of  Christianity  which  were  most  deeply  inter¬ 
esting,  and  of  extreme  importance  to  him  in  his  situation;  he 
several  times  inclined  his  head  and  signified  that  he  concurred 
in  what  was  said;  ho  uttered  a  sound  which  deponent  did  not 
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understand,  hut  his  daughter,  Mrs.  Stevens,  informed  witness 
tliat  lie  understood  it  very  well  and  said,  “Wry  true,  all  very 
true/’  and  they  appeared  like  those*  words;  witness  was  satis¬ 
fied  that  he  did  understand  what  was  said  to  him;  he  was  capable 
of  understanding  simple,  but  not  intricate,  things,  and  could 
understand  the  important  truths  communicated  to  him  at  that 
time.  Witness  kneeled  by  his  bed  and  made  a  prayer  but 
doubted  whether  he  could  hollow  him  in  his  rapid  way  of  ex¬ 
pressing  himself.  Once  witness  went  into  his  room  but  he  lay 
asleep  and  under  the  influence  of  paregoric,  which  he  sometimes 
took.  After  flu*  stroke  witness  did  not  think  him  capable  of  dis¬ 
posing  of  a  large  estate  in  a  perfect  manner;  but  if  the  dis¬ 
posal  of  his  property,  which  he  had  previously  contemplated,  and 
which  had  been  familiar  to  him,  had  been  proposed  to  him,  he 
would  have  known  and  remembered  it,  and,  if  it  had  not  agreed 
with  his  mind,  he  would  have  refused  to  execute  if.  (Case,  p. 
711.) 

Thomas  Stevens,  brother  of  one  of  the  lessors  (Major  Stevens), 
brother-in-law  of  .John  Pharos,  in  August,  1817,  after  the  will 
was  signed,  both  before  and  after  testator’s  death,  talked  with 
Pharos  about  it.  Witness  asked  Pharos  what  he  thought  of 
testator  and  if  he  considered  him  capable  of  making  a  will, 
lie  said  he  did  not  look  upon  his  as  capable  of  any  kind  of 
business  or  conveying  away  his  property  either  by  will  or  deed. 
Witness  did  not,  recollect  certainly  what  he  said  in  answer,  but 
believed  it  was  .that  he  did  it  by  the  request  of  testator’s  sou. 
Witness  told  him  that  he  should  not  have  done  such  a  thing; 
that  he  might  as  well  have  taken  bold  of  a  dead  man’s  hand. 
(Case,  ]>.  713.) 

Mrs.  Sarah  Smith ,  sister  of  Mrs.  Pharos,  lived  within  a 
half  mile  of  testator,  saw  him  two  or  three  times  after  he 
was  taken  down  and  sat  up  with  him  on  the  night  be 
died,  and  the  Sunday  preceding,  and  then  ministered  to  him 
like  a  child.  Never  spoke  to  him  nor  heard  anyone,  nor  heard 
him  speak;  lie  lay  on  his  back  and  appeared  insensible  and  did 
not  know  her  so  far  as  she  noticed.  She  considered  the  conduct 
of  defendant  and  bis  wife  toward  tlie  testator  reasonable,  prudent 
and  proper;  (bey  always  seemed  attentive  and  kind  to  him. 
(Case,  [>.  711.) 
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Tlaintitf  rested  his  evidence. 

L.  11.  Stockton,  for  the  defendant  ollered  llalph  Lanning, 
and  other  witnesses,  to  prove  that  the  testator  at  sundry  times, 
and  many  years  before  his  death,  in  1809,  and  at  other  periods, 
declared  to  them  that  it  was  his  intention  that  his  son  Joseph, 
the  defendant,  should,  after  his  death,  own  and  enjoy  all  the 
landed  property  of  which  he  should  die  possessed;  that  to 
effect  this  purpose  he  had  made  a  will,  devising  it  to  defendant ; 
that  he  gave  his  reasons  for  so  doing,  and  what  those  reasons 
were;  and  that  these  declarations  were  uniform  and  continued 
as  long  as  he  was  capable  of  speaking. 

This  evidence  was  objected  to  by  counsel  for  the  plaintiff, 
as  inadmissible  before  the  jury. 

The  objection  was  elaborately  argued  by  It.  Stockton,  Jr.,  and 
Wall,  for  the  plaintiff.  L.  II.  Stockton  and  Attorney  General, 
for  defendant. 

Southard,  J.,  expressed  the  opinion  of  the  court,  and  declared 
the  evidence  admissible.  To  this  opinion  the  counsel  of  the 
plaintiff  prayed  a  hill  of  exceptions,  and  it  was  ordered.18 

Evidence  for  defendant. 

Edmund-  JHobcrls,  a  little  before  John’s  death  (John,  son  of 
testator  died  in  1802)  had  a  conversation  with  testator  about 
learning,  lie  was  then,  and  long  before  and  after,  a  member  of 
the  Legislature,  a  man  of  high  standing  in  society,  lie  had 
given  a  part  of  his  farm  to  John,  and  told  witness  that  hi1  had 
gi\cu  John  tin  education  (he  was  a  graduate  of  I’rinccton  (Al¬ 
lege  and  a  lawyer),  which  would  he  more  valuable  to  him  than 
so  muoh  fast  property,  and  lve  intended  to  give  Joseph  the 
farm  on  which  he  lived.  Witness  had  a  conversation  with  him 
about  two  years  before  bis  death,  and  tin*  last  summer  (1811) 
of  the  late  war  (1812).  At  first  lie  did  not  know  witness;  they 
conversed  about  an  hour,  lie  spoke  of  wdiat  bad  happened  in 
the  Revolutionary  War,  and  in  the  Legislature,  and  appeared 
to  have  his  memory  perfectly  about  ancient  matters,  and  when¬ 
ever  anything  was  presented  to  his  mind  he  understood  it  fully. 
His  judgment  was  very  bright  and  accurate,  lie  told  his  daugh- 

,sThe  exception  was  to  dissent  from  the  ruling  of  the  court,  so  that  plaintiff 
could  appeal  hy  w  it  of  error;  such  an  appeal  was,  and  is,  entirely  different  from 
a  rule  to  show  cause  why  a  new  trial  should  not  he  granted,  which  is  always  taken 
hy  leave  of  the  trial  court  and  argued  before  it. 
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ter  to  bring  something  to  drink,  asked  witness  to  drink,  and  to 
call  and  see  him  again.  (Case,  p.  7.1(5.) 

■Ralph  Lanning.  'Testator  informed  witness  several  years  be¬ 
fore  that  he  was  going  to  ‘‘give  it  all  to  his  son  Joseph,”  and  in 
reply  to  witness’s  question  why,  he  said  that  Dr.  Clark  had 
plenty  of  land  and  so  had  Major  Stevens,  that  Joseph  should 
take  the  land  and  pay  his  two  sisters  (he  left  them  small 
legacies)  ;  and  that  witness  had  better  not  break  his  farm,  but 
give  it  all  to  one  of  his  sons.  (Case,  p.  716.) 

Ilenri/  Cook  had  known  testator  for  forty  years,  when  he 
commanded  a  company  at  the  battle  of  Long  Island.  Witness’s 
farm  adjoined  his.  He  told  deponent  that  he  meant  to  keep  his 
farm  as  long  as  he  lived,  and  Joseph  might  have  it.  But  did 
not  mention  his  daughters.  (Case,  p.  717.) 

Charity  Smith  was  sick,  and  her  deposition,  taken  by  Justice 
Southard,  was  read.  It  stated  that  she  was  the  grandmother  of 
defendant’s  wife;  was  eighty-one  years  old  ;  had  for  thirty  years 
been  a  near  neighbor  and  intimate  acquaintance  of  testator. 
'Testator  said  to  witness  that  Dr.  Clarke  was  the  richest  man 
in  the  neighborhood  and  able  to  support  testator’s  daughter 
(his  wife)  without  giving  him  anything;  that  Stevens  (married 
to  bis  other  daughter)  had  no  child  and  had  property  enough, 
if  be  took  care  of  it,  and  if  was  needless  to  give  him  any  more; 
that  his  daughters  were  both  well  lived  and  he  intended  his 
son  should  have  the  farm.  She  had  a  per  find  recollect  ion  of  a 
rent  ersat  ion  which  look  place  between  defendant-  and  bis  sister, 
Mrs.  Clarke,  on  August  ‘I  lib  last.  Defendant  said  to  Mrs. 
Clarke:  “.My  father’s  will  is  gone  and  some  of  you  have  taken 
it  away.”  She  replied' she  could  take  her  oath  that  Mrs.  Stev¬ 
ens  had  not  taken  it.  Defendant  said:  “You  know  who  has  got 
it.”  She  replied  that  sin;  herself  had  not  got-  it.  Defendant 
said:  “Some  of  you  have  it  and  you  know  who  it  is.”  She  re¬ 
plied  she  did  not  care,  it  was  no  more  than  lie  would  have  done 
if  lie  had  the  same  chance.  She  added  that  she  knew  her 
father  had  given  Joseph  the  land  in  all  the  wills  and  intended 
him  to  have  it,  and  they  did  not.  want  his  land;  that  Airs. 
Clarke  was  in  a  violent  passion,  shook  her  list  at  deponent 
and  ra\<*d  and  abused  deponent  and  defendant  and  bis  wife 
very  much.  She  (Mrs.  Clarke)  told  deponent  that  Joseph  said 
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she  (deponent)  was  a  drunkard ;  that  she  did  not  cart;  who 
callod  her  a  dnmkard,  it  was  not  true,  and  good  conscience 
was  hotter  than  a  thousand  witnesses.  Mrs.  Clarke  also  told  her 
grand-daughter.  Chatty  (defendant's ’wife),  to  hold  her  tongue 
and  not  say  so  much,  as  she  would  repent  it.  (Case,  p.  7 IS.) 

Frazer  Ayers,  in  consequence  of  his  marriage  with  the  sister 
of  defendant's  wife,  had  been  acquainted  and  visited  in  the 
family  since  1  SOI.  In  1 809  testator  told  witness  that. defendant, 
Joseph,  would  have  the  whole  farm  together,  that  he  had  made 
his  will  and  left  the  rest  to  him;  had  given  a  small  legacy  to 
each  of  his  daughters.  Witness  thought  the  sum  so  small  for 
his  large  property  that  he  turned  and  looked  at  him;  he 
then  said  that  his  daughters  were  verv  well  married  and  would 
not. want  any  more;  that  Joseph  had  keen  at  all  times  with  him 
on  his  farm  and  he  intended  to  give  it  to  him;  that  he  was 
obliged  to  make  up  a  considerable  sum  of  money  for  a  sheri If 
for  whom  he  was  security  and  who  had  been  in  default,  and 
that  Joseph  had  helped  him  pay  the  money.  (Case,  p.  720.) 

Samuel  L.  Southard,  one  of  the  .Judges,  said  he  took  the  de¬ 
position  of  John  Chares,  who  was  weak  and  could  with  difficulty 
relate  what  he  had  to  say;  that  very  few  questions -were  put  to 
him,  but  he  detailed  the  answers  as  they  were  taken  down;  that 
Hu1  deposition  is  nearly,  or  quite,  in  his  own  words,  perhaps 
more  nearly  than  any  deposition  witness  over  took.  (Case,  p. 
72:2.) 


Stephen  Johnson  was  recalled.  1  > i d  not  remember  that  he 
ever  said  that  the  will  was  made  by  the  son  and  not  the  testator, 
nor  that  he  was  in  his  dotage;  but  did  believe  that  lie  was  in 
his  reason  on  the  day  the  will  was  signed  and  did  make  the  will. 
(Case,  ]).  7:2d.) 

Mart)  IT.  1  ’an  (Sere,  between  fourteen  and  .fifteen  years  old 
at  time  of  testifying,  was  flu*  star  witness  in  the  case,  and  1  give 
her  testimony  from  the  report  in  full: 

“Mary  Van  Sieve ,  daughter  of  the  defendant,  between  fourteen 
and  fifteen  years  old.  Heard  Mrs.  Clarke  repeatedly  say  that 
defendant-  and  his  wife  must  have  a  ‘great  deal  of  trouble  with 
testator,  and  never  heard  any  intimation  of  neglect  or  ill-treat¬ 
ment  from  anyone,  until  after  the  wills  were  missing.  During 
testator's  siekm-  ,  Mrs.  Stevens  frequently  came  to  the  house. 
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and  sometimes  she  stayed  three  or  lour  days.  The  first  pari 
of  the  time  she  brought  her  clothes  in  a  band-box,  the.  latter 
part,  in  a  small  trunk,  which  she  always  took  with  her  when 
she  went  away.  When  she  brought  the  trunk  she  had  with 
her.  in  her  work-bag,  a  hunch  of  lour  or  live  keys,  on  a  ring 
the  size  of  a  dollar,  with  a  spring  catch  to  it,  which  witness 
believed  belonged  to  Dr.  Clarke,  because,  in  the  month  of  March 
preceding,  during  one  of  the  visits,  of  about  a  week,  which  she 
made  to  her  Aunt  Clarke’s,  she  had  seen  precisely  such  a  one 
in  the  doctor’s  bookcase;  took  it  down  and  examined  it,  and 
gave  it  to  his  little  girl  to  play  with  ;  and,  though  she  had  visited 
often  at  her  Aunt  Stevens’  and  seen  her  keys,  she  had  never  seen 
such  a  ring  there,  nor  anywhere  else.  This  ring  she  saw  in  Mrs. 
Stevens*  work-bag,  in  the  latter  part  of  the  month  of  June, 
when  she  had  been  sent  by  her  to  get  something  for  her  out 
the  hag.  Doctor  Clarke  was  testator’s  physician,  and,  in 
the  first  part  of  his  illness,  came  there  frequently,  as  often  as 
twice  a  week,  hut  in  the  latter  part  not  so  often.  Witness  heard 
him  say  that  lie  had  not  been  there  in  live  weeks  before  the 
will  was  missed,  lie  gave  no  reason  for  not  coming,  nor  did 
witness  know  any.  Doctor  Clarke  was  generally,  hut  not  al¬ 
ways.  there  when.  Mrs.  Stevens  was,  hut  when  they  did  meet 
therm  they  almost  always  went  into  the  parlor  and  had  a  private 
conversation.  Witness  saw  (hem  l<*a  \  -  *  testator’s  room  and  go 
into  the  parlor  together  as  many  as  three  or  lour  times.  De¬ 
fendant's  wife  wished  Mrs.  Stevens  to  sta\  with  her  father  on 
the  od  of  August,  being  the  third  Sunday  before  the  will  was 
executed,  so  that  defendant  and  wife  might  attend  church. 
Mrs.  Stevens  •  agreed  to  stay  with  him  on  that  day,  and  came 
there  on  Saturday  evening.  The  morning  being  had,  defendant 
declined  to  go  to  church,  but  Mrs.  Stevens  urged  him,  and  lie 
and  his  wife  went  at  the  usual  hour,  which  was  about  half-past 
len  o’clock.  Witness  and  her  sister,  who  is  about  twelve  years 
old,  a  'bound  girl,  a  black  woman  and  Mrs.  Stevens  were  left 
at  home.  A  little  black  hoy  was  there  also,  hut  not  in  the  house. 
Soon  after  defendant  was  gone,  Mrs.  Stevens  gave  testator  two 
teaspoonsful  of  paregoric,  which  was  double  the  dose  the  family 
frequently  gave  him  to  make  him  easy.  She  then  shut  the  door 
ol  his  room  and  wont  upstairs,  into  the  room  over  him,  where 


Jl'*  '  ■*  '  ..  »*i  ..."  ! 


'  J  1  li  .  J  J  ••  hilit  •  I 


-  IjtUft 


>  — 


Will  or  Ih.nja.min  Van  Cluyl. 


there  was  a  bed,  and  a  desk  in  which  defendant  usually  kept  liis 
papers  locked  up.  As  Mrs.  Stevens  came  into  that  room,  wit¬ 
ness  came  out  of  it  and  left  the  door  open,  nor  did  witness 
know  whether  Mrs.  Stevens  shut  it.  It  had  no  lock  and  was 
directly  opposite  to  the  landing  at  the  head  of  the  stairs.  Mrs. 
Stevens,  when  she  lodged  in  the  house,  slept  in  several  rooms, 

but  never  in  that  oho.  She  stayed  in  that  room  until  Major 

Stevens  came  to  the  house,  which  was  about  an  hour  before 
defendant  and  his  wife  returned  home.  It  was  raining  when 

he  came,  and  he  drove  his  chair  into  the  chair-house.  lie 

usually  had  his  horse  taken  out.  but  he  declined  it  on  that  dav. 
both  before  and  after  defendant  returned.  When  he  came  up, 
the  black  hoy  was  standing  at  the  door,  and  he  asked  where 
his  master  was.  The  boy  told  him  he  was  at  church.  He  then 
asked  where'  the  children  were,  and  was  informed.  Mrs.  Stev¬ 
ens  came  downstairs  to  meet  him.  and  told  witness  to  go  with  hei 
sister  into  the  kitchen  and  help  the.  black  woman  shell  peas, 
which  witness  did,  and  remained  there  until  her  father  and 
mother  returned  from  elnirch.  The  black  woman  had  charge  of 
getting  dinner,  and  Mrs.  Stevens  never  lud'ore  gave  witness  such 
a  direction.  Major  Stevens  and  his  wife  stayed  to  dinner,  and 
immediately  after,  as  soon  as  the  rain  cleared  up,  went  away. 
Major  Stevens  said  be  bad  been  at  I  doctor  Clarke's  the  night 
before,  and  came  from  there.  The  eoiulu  t  of  Mrs.  Stevens 
oil  this  day  did  not,  at  the  time,  strike'  witness  as  singular,  or 
induce  her  to  suspect  anythin:',  nor  did  defendant  inquire 
abend  it.  nor  did  witness  mention  it,  until  abend  a  fend  night 
after  elefeinlant  complained  that  the'  wills  wen*  lost.  When 
defendant  did  impure,  she  told  him  about  it,  blit  did  not  then, 
or  at  any  time  tell  him,  nor  anyone  else,  that  she  saw  Major  Stev¬ 
ens  or  Mrs.  Stevens  at  the  desk.  lade  in  the  fall,  previous 
to  testator’s  death,  defendant  and  witness  were  in  the  room 
over  where  testator  lay  in  bis  last  illness,  and  where  the  desk 
was  in  which  defendant  kept  his  paper's.  Defendant  had  the 
desk  open,  and  Abigail  Coulter  came  up  and  informed  him  that 
some  person  wanted  to  see  him.  lie  weld  down,  and  then 
Abigail  ('uniter  asked  witness  to  look  in  the  desk  for  her  in¬ 
dentures,  and  sec  bow  old  she  was,  and  when  she  would  he  out' 
of  her  time.  Witness  did  look,  and  upon  opening  one  of  the 
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drawers,  saw  l wo  papers  folded  up  and  sealed,  and  endorsed, 
as  she  believed,  in  testator’s  handwriting.  The  upper  one  was 
marked,  ‘Benjamin  Yancleve’s  Will  of  1811/  The  under  one, 
‘Benjamin  Yaneleve’s  Will  of  18(H).’  Abigail  Coulter  could  not 
read  writing,  and  asked  witness  what  they  were.  Witness  in¬ 
formed  her  they  were  grandpa’s  wills,  and  hearing  defendant 
coming  up  the  stairs,  they  left  the  desk. 

“Mrs.  Stevens  came  to  defendant's  the  day  before  the  will 
was  executed  and  stayed  all  night.  In  the  morning  defendant 
discovered  that  the  wills  were  missing  out  of  bis  desk,  and 
sent  witness’s  sister  downstairs  to  call  Mrs.  Stevens  up  to  him. 
lie  also  directed  witness  to  go  down  ;  and,  as  she  was  going  down 
the  stairs,  she  heard  her  sister  ask  Mrs.  Stevens  to  go  up  to 
defendant,  and  Mrs.  Stevens  replied  that  she  would,  presently; 
that:  she  was  reading  to  her  ftithcr,  Ihc  (esUtlor,  in  the  Bible . 
( Italics  from  text  in  report.)  When  she  went  up,  defendant 
charged  her  with  taking  the  wills.  Soon  after  this,  Mrs. 
Stevens  asked  witness  if  she  had  even*  seen  her  at  defend¬ 
ant’s  desk,  and  witness  told  her  no;  for  witness  never  had 
seen  either  her  or  .Major  Stevens  at  it.  Soon  after  this 
conversation  Major  Stevens  drove  up,  and  .Mrs.  Stevens  went 
into  the  yard  to  him,  and  when  they  came  in.  Major  Stevens 
said  to  defendant,  ‘It  was  a  will  of  your  own  making  and  it 
is  foolish  to  charge  us  with  it,  for  you  can’t  prove  it.’  They 
were  angry  at  being  charged  with  taking  the  wills,  and  left  the 
house  about  eight  or  nine  o'clock,  which  was  one  or  two  hours 
before  Mrs.  Pharos  came,  and  the  will  was  executed.  Stephen 
.Johnson  had  come  to  the  house  before  breakfast,  and  was  there 
at  that  time.  Mrs.  Phan's  ('ailed  on  her  way  to  church  and  was 
asked  in  by  defendant’s  wife.  Mr.  Pharos  was  sent  for  by  de¬ 
fendant.  Defendant  read  the  will  over  to  testator,  and  asked 
him  if  he.  could  understand  it.  lie  said,  A  rs.’  Defendant 
asked  if  it.  was  not  a  true  copy  of  his  last  will.  Me  said,  *  Yes.’ 
Defendant  told  him  to  speak  loud  so  that  the  witness  could 
hear  him;  he  raised  bis  voice  and  said,  ‘Yes,  yes,  I  say  so.’  De¬ 
fendant  asked  him  if  In*  wished  it  executed;  and  he  said,  ‘1 
do.’  Mr.  Pharos  asked  him  if  lie  should  guide  his  hand  when  he 
wrote  his  name;  he  said,  ‘Yes.’  Mr.  Pharos  or  defendant,  wit¬ 
ness  did  not  recollect  which,  said  it  would  be  necessary  for  him 
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to  acknowledge  it.  lie  then  put  his  linger  on  the  seal  and  said, 
‘I  acknowledge  this  to  he  my  last  will  and  testament/  He  then 
took  Mr.  Pharos  by  the  hand  and  shook  it,  and  seemed  to  be 
very  much  exhausted.  Witness  could  not  say  whether  it  was 
hard  for  strangers  to  understand  him  when  he  spoke,  but, 
being  well  acquainted  with  him,  she  understood  him  perfectly, 
and  did  so  when  the*  will  was  executed.  During  all  his  last 
sickness,  until  the  Frida)'  before  Ids  death,  lie  was  capable  of 
speaking,  of  asking  and  answering  questions,  and  often  called 
to  Mrs.  Clarke,  and  asked  her  why  the  doctor  did  not  come  to 
see  him.  He  had  the  possession  of  his  understanding  after 
I  Ik4  attack,  and  when  the  will  was  executed,  as  Ik*  had  before. 
On  Monday,  t ho  da\  after  the  execution,  Mrs.  Clarke  came, 
and  in  conversation  with  defendant,  said,  ‘Let  who  would  have 
taken  the  wills,  sin?  would  take  her  oath  her  sister  Pliebe  never 
took  them/  She  also  asked  witness  what  the  testator  said 
the  day  before,  and  witness  replied,  Hie  said  enough/  The 
next  day  Major  Stevens  and  wifi*  came  to  the  house  and  went 
iii  to  see  testator.  Mrs.  Stevens  took  hold  of  his  hand  three 
several  times,  and  he  drew  it  away  each  time  and  laid  it  on  his 
breast,  and  groaned  very  hard.  Witness  never  heard  such  groans. 
The  next  day  but  one,  Mrs.  Clarke  came  again.  Mrs.  Charity 
Smith  was  there  and  high  words  passed  between  her  and  Mrs. 
Clarke,  and  the  defendant’s  wife.  Defendant  told  Mrs.  Clarke 
that  she  took  the  will:  she  replied,  M  don’t  care  if  1  did;  it 
was  no  more  than  you  would  have  done  if  you  had  had  the 
same  chance/  Defendant  told  her  she  knew  that  testator  had 
given  him  his  laud  in  his  wills.  She  replied,  M  know  it,  and 
we  want  none  of  your  land/  lie  asked,  "Then,  lietsy,  what  do 
you  want  ?’  To  this  she  made  no  answer. 

“In  1811  witness  saw  testator  write  a  will,  and  after  it  was 
done,  her  little  sisler  asked  him  what  lie  would  give  her.  lie 
told  her  lie  would  give  her  some! liing ;  I  hat  lie  had  gr\en  her  pa. 
the  farm,  and  lie  expected,  alter  her  pa’s  death,  that  her  little 
brother,  Benjamin,  would  have  i(.  Witness  told  Mrs.  Clarke 
and  Mrs.  Stevens  that  testator  had  made  a  will,  soon  after 
it  was  done,  in  1811. 

“After  Mr.  Polls  had  been  to  see  feslator,  witness  heard  de- 
feiidanl  lell  Mrs.  Slevens  Hial  Polls  had  been  (here  about  the 
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Monmouth  property,  ami  that  testator  had  expressed  a  wish, 
in  his  will,  that  none  of  his  children  should  call  on  Potts  about 
it.  She  said  that  testator  had  always  told  Mr.  Stevens  that  he 
intended  that  property  for  his  children.”  (Case,  pp.  T25-729. ) 

Abigail  Co  alter,  between  sixteen  and  seventeen  years  of  age, 
said  that  in  the  fall  before  testator  died  she  asked  Mary  Van 
Cleve  to  read  her  indentures  to  her.  In  looking  for  them,  Mary 
opened  a  drawer  and  took  up  two  large  papers,  which  witness 
supposed  to  be  letters,  and  asked  what  they  were.  Mary  said 
they  were  her  grandpa’s  wills.  A  few  Sundays  before  testator 
died,  and  when  Mrs.  Stevens  was  at  defendant’s,  Major  Stevens 
came;  it  was  raining  and  lie  drove  his  chair  into  the  chair- 
house.  Witness  was  standing  at  the  end  of  the  house,  where 
he  did  not  see  her,  and  as  he  came  near  the  door  he  asked  a 
little  black  boy,  belonging  to  defendant,  where  his  master  and 
mistress  were.  The  boy  said,  “(lone' to  meeting. ”  lie  asked, 
“Where  are  the  children?”  The  boy  said,  “They  are  at  home.” 
He  then  went  into  the  house  and  was  there  until  after  dinner. 
Mary  was,  part  of  the  time,  before  her  father  and  mother  re¬ 
turned,  in  the  kitchen,  shelling  peas.  On  a  Sunday,  some  time 
after  this,  witness  heard  defendant  and  .Major  Stevens  talking 
about  wills,  and  Major  Stevens  said,  “It  is  foolish  to  accuse  us 
of  taking  the  wills,  for  you  cannot  prove  it.”  Witness  never 
saw  Major  Stevens  in  the  room  where  the  wills  were,  nor  ever 
told  anybody  that  she  did  see  him  there,  j^hemmun’  saw  any¬ 
body  lake  the  wdls.  (Cast1,  p.  i  ‘.T. ) 

\\i/li<nii  1 1  a  in  il  I  on ,  who  bad  known  testator  since  l?SS,  on 
I  hi1  Sunday  after  testator’s  burial  was  sitting  with  defendant 
and  his  wife  in  the  entry  of  their  house,  and  defendant  said 
that  when  he  missed  the  wills  lie  sent  his  eldest  daughter  to 
call  his  sister,  Mrs.  Stevens,  up  to  him,  and  when  she  came  he 
was  standing  at  the  desk,  and  her  countenance  seemed  as  if  sin; 
knew  what,  she  was  sent  for,  she  looked  guilty  and  condemned, 
and  took  her  seat  on  the  bed.  He  said  to  her,  “What  devilish 
thing,  Thebe,  is  this  you  have  been  doing;  you  have  been  taking 
my  lather’s  wills  out  o!  the  desk.”  She  denied  it.  lie  continued 
to  charge  her  with  it  and  she  burst  out  crying,  and  went  down 
stairs  and  met  Mary  and  asked  her  if  she  saw  her  at  her  father’s 
desk  when  defendant  went  to  meeting,  and  Marv  answered,  “Ho, 
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aunt.,  I  did  not  see  you  at  the  desk.”  Defendant  said  that  there 
was  nobody  about  but  the  children  and  they  were  playing  and 
knew  nothing  of  it  and  had  no  interest.  His  wife  told  him  that 
Mrs.  Stevens  had  a  bunch  of  keys  and  she  suspected  some¬ 
thing  wrong  and  was  afraid  she  meant  to  take  her  father’s  wills, 
lie  replied,  “My  Hod,  you  do  not  suppose  people  would  steal.” 
1  * u t  now  he  thought  if  he  had  taken  his  wife’s  advice  he  would 
still  have  had  the  wills.  (Case,  p.  730.) 

'/’hornet#  Iriiis,  in  November  and  January  last  saw  defendant 
at  Burke’s  tavern,  where  many  people  were  in  and  out,  and  had 
a  talk  with  Mr.  Burke  and  others  about  the  loss  of  the  wills. 

i 

lie  told  a  long  story  about  it  which  witness  could  not  well  re¬ 
call,  but  remembered  that  he  said  he  was  certain  in  his  own 
mind  that  his  sister,  Mrs.  Stovons>.  took  it;  that  she  had  a 
bunch  of  kevs  there  which  he  thought  ought  to  have  been  home 
where  her  husband  was.  (Case,  p.  733.) 

Mrs.  Surah  Herder,  wife  of  Andrew  Boeder,  had  long  been 
acquainted  with  Charity  Smith,  and  very  intimate  with  her  for 
live  or  six  years  past ;  she  was  upwards  of  eighty  years  old,  and 
rather  remarkable  for  her  superiority  of  intellect  for  her.  time 
of  life.  She  always  stood  high  for  her  sense  of  truth,  and 
witness  never  in  any  way  heard  her  I  ruth  called  in  question. 
((  'ase,  p.  735. ) 

Major  John  /Jiilli/is.  The  whole  farm  was  said  to  lay  for 
3o  1  acres,  and  was  so  given  to  the  assessors,  but  witness  sup¬ 
posed  there  wore  between  and  300  acres,  and  that  it  was 

worth  $00.00  or  $05.00  per  acre.  The  house,  barn  and  principal 
improvement's  were  put  on  by  testator  more  than  twenty  years 
ago.  Joseph  had  brushed  it  up  some  and  put  on  a  crib  and 
some  small  improvements;  he  had  no ‘property  independent  of 
his  father.  (Case,  p.  737.) 

(diaries  Hiriiu/,  Hsi/uire,  one  of  the  counsel  for  defendant, 
said  that  in  I S 1  1  defendant  brought  to  him  a  will  of  some 
years  precedent  date  and  informed  him  that  testator  wanted 
some  alterations  made  so  as  to  guard  against,  claims  of  his 
daughters  to  the  Monmouth  properly.  W  itness  made  a  draft 
according  to  tin*  instructions  and  directed  defendant  to  get  bis 
father  to  eopv  ii:  that  tin*  will  in  dispute  is  the  draft  witness 
made.  ( ( 'ase,  p.  i  3S. ) 
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Dr.  Nicholas  Bellville  had  not  soon  testator  while  he  was  sick, 
and  could  speak  oi‘  his  situation  and  disease  only  1'roni  represen¬ 
tations  of  witnesses:  Understood  that  one  side  was  inanimate 
and  he  lay  several  weeks  incapable  of  speaking.  If  this  was 
so,  his  mind  must  have  been  destroyed  so  that  he  could  not 
dispose  of  his  property;  his  disease  was  in  his  head  and  brain. 
An  affection  of  the  palsy  may  he  partial,  but  where  the  head 
is  affected  it  generally  affects  and  deranges  the  mind  ;  there 
were  exceptions  to  all  general  rules,  but  it  would  be  a  strange 
exception  if  Benjamin  Van  Vleve  had  any  considerable  share 
of  mind  left;  that  his  living  a  considerable  time  is  no  evidence 
that  his  mind  was  not  affected.  (Case,  p.  TdS.) 

Joseph  Bullock *  attended  court  as  a  witness  for  defendant. 
About  five  or  six  weeks  after  testator’s  death  he  called  to  see 
defendant,  and  defendant  said  that  his  sister  Uhebc  had  taken 
the  wills.  Witness  said  he  did  not  want  to  hear  anything  about 
it,  it  was  a  serious  piece  of  business,  and  asked  him  if  there  were 
any  keys  lying  about  that  she  could  use.  II e  replied  there  was 
a  closet  key  which  would  open  tin*  desk  and  which  she.  knew 
as  well  as  he;  that  he  had  called  her  upstairs  and  accused  her, 
and  her  countenance  betrayed  her,  and  la*  was  sure  it  was  her; 
about  a  month  or  six  weeks  after  this  witness  called  again  and 
defendant  then  said  that  he  was  certain  Uhcbe  was  clear,  but 
that  the  Major  had  done  it,  and  that  he  had  told  Mr.  Stockton 
so;  that  he  could  not  actually  prove  that  he  took  it  but  could 
prove  by  t hi'  girls  that  he  had  been  seen  at  the  desk,  and  since 
he  had  found  it  out  they  did  not  make  such  a  racket  about  it. 
Witness  was  in  ilu*  habit  of  visiting  at  testator's,  and  was  well 
known  to  him,  and  called  (here  about  a  year  before  his  death; 
witness  told  him  his  (witness')  father  had  been  (load  about 
a  year;  whim  about  to  go  away  testator  told  him  to  tell  his 
“daddy”  to  come  and  see  him.  Witness  had  a  curiosity  to  see 
how  testator’s  judgment  was  and  asked  him  what  he  thought 
of  his  horse,  and  if  he  would  trade,  lie  said  no,  lie  left  all 
those  things  to  his  son.  Witness  asked  testator  tin*  age  of  his 
horse;  he  examined  his  mouth  and  fold  his  age  verv  exaetlv. 
Witness  supposed  if  testator  had  paid  him  $100.00  he  would 
have  forget  it  in  a  few  moments  and  paid  it  over  again.  1 1  is 
memorv  had  altogether  failed.  (Case,  p.  7  »>*.). ) 
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Iiirltnrd  titucklun,  one  of  the  counsel  for  tlio  plain- 

till',  testified  that  the*  first  week  in  March  defendant  came  up 
with  him  in  the  road  and  said,  “Mr.  Stockton,  I  told  you  that 
my  sister  had  taken  the  wills;  1  have  altered  my  opinion,  and 
1  now  belioui  it  was  Major  Stevens  who  did  it.”  (Vase,  p. 
7  I0.)lu 


The  report  proceeds: 

The  testimony  on  both  sides  being  closed,  the  cause  was  wry 
ably  and  eloquently  summed  up  to  the  jury.  Wall  opened  for 
the  plaintiff;  Attorney  General  and  Ewing  answered  for  the 
defendant,  and  h\  Stockton  replied  for  the  plaintiff. 

Before  the  argument  was  finished,  Justice  Southard  left 
the  court  to  attend  a  distant  circuit. 

The  Chief  Justice  directed  a  constable  to  be  sworn  to  attend 
the  jury  without  charge  ;  but  the  counsel  for  the  plaint  iff  ex¬ 
pressing  a  strong  desire  for  a  charge,  he  did  in  a  few  words 
state  the  law  applicable  to  the  case. 

The  jury  found  a  verdict  of  not  guilty  (that  is,  for  the  de¬ 
fendant),  whereupon  K.  Stockton,  for  the  plaintiff,  moved  for 
a  rule  to  show  cause  why  the  verdict  should  not  he  set.  aside, 
and  stated  several  reasons.  (Case,  p.  710.) 

The  argument,  on  the  rule  for  a  new  trial  was  had  at  the 
February  term  (lxl!)),  by  K.  Stockton  and  Wall,  for  plaintiff. 
\j.  11.  Stockton  and  Ewing  for  defendant.  The  reporter  re¬ 
grets  that  the  length  of  the  report  is  such  as  to  forbid  inserting 
the  whole  argument-'.  (Case,  p.  1  IT) 

Vs  it  is,  the  epitome. of  the  arguments  reported  occupy  eight¬ 
een  pages,  7-1“-;  til.  And  then  follow  the  opinions  of  the 
members  of  the  court  on  the  rule  to  show  cause  why  a  new  trial 


should  not  he  granted. 

First,  is  the  opinion  of  Kirkpatrick,  Chic*!'  Justice, 
that  the  trial  lasted  many  days;  a  great  number' of 


lie  said 
w 1 1  nesses 


l!,Thc  names  of  the  witnesses  in  the  cause,  other  than  those  whose  testimony  is 
given  in  full  ami  in  epitome  above,  are  as  follows: 


Maturin  Redway 
l’er rine  Castner 
Richard  1  Iend'rickson 
Klizaheth  Phillips 
Waters  Smith 
Mrs.  Barshcba  Smith 
Mrs.  Ruth  Stevens 
Tasper  Smith 
Robert  Phares 
Samuel  limit 


John  Potts 
Henry  Van  Clove 
Capt.  Amos  Huteh'in  on 
Joseph  Seudder 
Mrs.  Rachel  Coulter 
M rs.  1  lannah  I  hivison, 
John  Davison 
Cideon  Smith 
Thomas  Ivins 
M  i  s.  Ca'thei  iue  1  \  ins 


Miss  Ann  Brcarley 
Daniel  Cook 
I.aban  Dickinson 
Charles  Brown 
Mrs.  lvlizabcth  Brown 
Rebecca  Reed 
I  )r.  J osenli  Phillips 
Charles  Reeder 
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wore  examined  on  each  side;  the  testimony  was  summed  up  by 
counsel  with  much  ability;  the  jury  retired  from  tin*  bar  in  a 
measure  without  advice  of  the  bench,  and  alder  a  deliberat ion 
of  four  or  live  hours,  returned  with  a  verdict  for  defendant. 
(Case,  p.  7G2.)  Lie  quoted  Lord  .Mansfield  (Chief  Justice  of 
Kngland),  and  said  that  he  had  shown  that  a  new  trial  is 
just,  as  necessary  in  actions  of  ejectment  as  in  other  cases;  that 
the  old  objection  against  granting’  new  trials  in  ejectment,  be¬ 
cause  another  action  may  be  brought,  had  been  overruled  again 
and  again.  (Case,  p.  763.)  Defendant’s  counsel  cited  two 
cases  from  Pennsylvania.  The  learned  Chief  .Justice  here  takes 


a  fling  at  IYiins\ lvania  law.  After  saying  that  one  of  these 
eases  does  not  apply,  and  that  the  other  is  reported  with  insuf¬ 
ficient  accuracy  to  show  its  direct  bearing,  be  says: 

“.Besides,  it  is  well  known  that  the  people  of  Pennsylvania, 
have  a  jurisprudence  of  their  own,  probably 'imposed  upon  them 
by  the  imperfections  of  their  juridical  system,  which  would 
but  ill  comport  with  the  great  principles  of  the  common  law  by 
which  we  arc  governed.  Certain  if  is  that  if  wo  were  to  take 
up  the  decisions  of  all  flic  states,  founded  as  they  are  upon  local 
customs,  colonial  necessities,  and  legislative  innovations,  and 
attempt  to  make  them  the  rule  of  adjudication  here,  we  should 
uol  only  disfigure  and  break  down  the  ancient  temple  of  justice, 
in  which  we  so  much  glory,  but  pile  up  in  its  place  a  nin>'  of 
broken  fragments,  without  symmetry,  form  or  beaut v.”  (Case, 


p.  77  M. 

Du  |  lie  1 1  u  e  •'  l  ion  of  lilt1  stealing  of  the  wills  the  t  hief  Justice 
made  this  obsen a i ion :  “The  defendant  wlmlh  failed,  there 
being  nothing  in  it  to  raise  even  the  sligbiesf  suspicion  either 
against  Cliche  Sf evens  or  her  husband,  who,  if  seems,  bad  been 
accused,  in  turns,  of  this  atrocious,  deed.”  (Cast*,  p.  773.) 
When  discussing  the  weight:  of  the  evidence  he  referred  to  the 
m  in  hi  er’s  testimony  as  follows:  “When  flic  minister  of  iclmimi. 
in  whose  cure  lie  was,  called  lo  \isil  him,  lie  spoke  to  him,  but 
lie  did  uol  answer;  lie  prayed  with  him,  bul  be  did  not  under¬ 
stand;  be  opened  to  him  bis  duties  and  hopes,  but  lie  gave  no 
assent,  except  that  at  one  time  he  (bought  lie  perceived -an  in- 
elinatioii  ul  the  bead;  and  I  bough  Ibis  holy  man  -criiied  to 
think  Ilia!  (hi  pastoral  is.il,  this  d<*\ o|  iona I  e\eivbe  and  ibis 
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consolatory  advice,  might  have  been  soothing  and  refreshing  to 
his  soul,  yet  this  inclination  of  the  head  was  the  only- sign  from 
which  it  could  be  collected,  and  even  of  that  he  was  in  some 
degree  doubtful.”  (Case,  p.  777.) 

He  gives,  a  good  character  to  Charity  Smith,  who  had  been 
traduced  by  Mrs.  Stevens,  lie  says:  “Charity  Smith,  I  think 
a  very  aged  and  very  respectable  lady,  a  near  relation  of  de¬ 
fendant’s  wife,  and  also  Mary  Van  Clove,  the  defendant’s 
daughter,  say  that  during  this  period  the  deceased  did  speak 
so  that  lie  could  he  understood  by  them,  but  to  what  amount  or 
to  what  effect,  particularly,  they  do  not  say.  Now,  however 
dillicult  it  may  be  to  reconcile  what  these  witnesses  say  on 
this  matter,  with  the  rest  of  the  testimony  and  with  the  condition 
of  the  deceased,  as  it  appeared  to  others,  yet,  as  they  are  persons 
of  irreproachable  character,  and  have  sworn  it,  it  must  be  ad¬ 
mitted  that  he  had  some  knowledge  of  those1  continually  with 
him,  and  could  distinguish  one  from  another;  that  he  had  some 
sort  of  articulation  and  could  utter  some  words,  at  least,  so  as 
to  be  understood  by  those  around  him.  And  this,  1  believe, 
is  all  they  have  sworn.”  (Case,  p.  778.) 

He  concludes  as  follows:  “After  a  trial  so  laborious — so  ex¬ 
pensive — before  a  jury  so  upright,  so  intelligent,  so  discerning, 
selected  for  the  very  purpose,  it.  is  with  great  reluctance  as  well 
as  with  great  dilUdeuce  that  1  have  brought  myself  to  this  con¬ 
clusion.  But  yet,  upon  the  most  careful  review  of  the  whole 
case,  1  am  constrained  to  say  that  I  think  the  court  was  mistaken 
in  the  admission  of  o\idonco:  that  I  m\seli'  was  mistaken  and 
deficient  in  not  giving  the  whole  properly  in  charge  to  the  jury, 
and  that  the  jury  was  mistaken,  either  as  to  the  construction  of 
the  testimony  or  the  point  upon  which  they  placed  their  verdict. 
And  for  these  causes,  in*  my  judgment,  the  rule  for  setting 
aside  the  verdict  must,  be  made  absolute.”  (Case,  p.  182.) 

'Then  follows  I  Ik*  opinion  of  i’osscll,  ,J.,  a  layman,  a  most 
excellent  judge,  and  one  who  wrote  very  well.  He  said,  among 
other  things:  “In  the  present  case,  however  debilitated  and  re¬ 
duced  in  mind  and  body  old  Mr.  Van  ('love  might  have  been 
when  he  executed  the  will  in  question,  three  witnesses  have 
solemnly  sworn  that  he  was  in  possession  of  this  necessary 
soundness  of  mind  and  memory — two  of  them  his  near  neigh- 
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hors,  in  the  habit  oJ‘  intimate  acquaintance  and  frequent  com¬ 
munication  with  him  in  sickness  and  in  health,  and  beyond 
even  an  expressed  doubt  capable  of  fully  understanding  the 
nature  of  the  oath  administered  to  them,  and  without  a  whisper¬ 
ed  suspicion  of  the  integrity  of  their  hearts  or  character.  This 
testimony  was  also  corroborated  by  that  of  several  others,  and 
the  verdict  of  the  jury  has  demonstrated  that  they  believed 
them/’  (Case,  p.  785.) 

He  further  stated  that  as  to  the  verdict  being  against  the 
charge  of  the  court  and  the  weight  of  the  evidence:  ‘‘The 
chief  justice,  in  charging  the  jury,  gave  an  explanation  of  the 
necessary  soundness  of  mind  of  a  testator,  to  enable  him  legally 
to  dispose  of  his  estate,  and  left  it  to  the  jury,  on  tile  whole 
evidence,  to  say  whether  this  will  was  executed  by  Benjamin 
Van  Cleve  when  in  possession  of  that  important  qualification 
of  mind,  or  not.  In  the  exercise  of  their  constitutional  powers 
they  have  passed  their  verdict  on  this  question.  And,  in  a 
case  like  the.  present,  l  am  unwilling  to  disturb  that  verdict  and 
change  the  situation  of  the  parties.”  (Case,  p.  785.) 

Mr.  Justice  Southard  concluded  the  deliverance  on  the  ques¬ 
tion  of  a  new  trial  in  his  opinion.  Among  other  things,  he 
said:  “The  defendant  offered  to  prove  that  for  many  years 
before  his  death  the  testator  had  declared  his  intention  of  giving 
this  land  to  the  defendant,  and  that  lie  had  executed  two  previous 
wills  to  carry  this  intention  into  elfect.  This  evidence  was 
objected  in,  but  admitted;  and  this  admission  gives  rise  to  the 
present  reason.  And,  before  a  more  particular  examination  of 
it,  it  will  be  proper  to  remove  out  of  our  way  certain  ideas  and 
dilliculties  which  do  not  properly  apply  to  it,  but  which -were 
interposed  in  the  course  of  the  argument.  This  evidence  was 
not  ottered  as  proof  of  a  will  of  Benjamin  Van  Cleve  in  order 
to  carry  the  lands,  nor  to>  supply  the  absence  of  written  will. 
The  law  is  satisfied  with  nothing  short  of  a  written  will,  executed 
with  all  the  formalities  prescribed  in  the  statute.  No  parol 
evidence  can  possibly  supply  its  place.  Nor  did  the  court 
understand  the  defendant  as  offering  it  with  that  view,  lit*  had 
presented  a  written  will  in  legal  and  competent  form,  and  ex¬ 
ecuted  with  due  solemnities,  provided  the  testator  possessed  a 
disposing  mind,  ft  was  in  reference  to  that  mind  alone,  and 
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as  rebutting  the  plaintiffs  allegations  and  proofs,  that  this 
evidence  was  offered  and  considered  competent. ”  (Case,  p. 
788.) 

01*  the  deposition  of  Andrew  Reeder  he  says  :  ‘‘This  deposition 
contains  proof  of  the  existence  of  the  will  of  181-1,  and  an 
account  of  its  content s,  and  seems  to  me,  therefore,  to  legalize 
the  subsequent  evidence  of  the  defendant  respecting  them/’ 
(Case,  p.  793.) 

lie  also  said:  “Where  opposing  and  contradictory  evidence 
has  been  given,  1  am  aware  of  no  safer  rule  than  to  take  that 
exhibited  by  the  party  in  whose  favor  the  verdict  is  rendered, 
examine  it  by  itself,  and  if  it  be  of  such  character  and  amount 
as,  uncontradicted,  fully,  fairly  and  completely  to  justify  the 
conclusions  of  the  jury,  then  to  let  the  verdict  stand.  The 
jury  may  have  disbelieved  the  opposing  testimony,  and  they 
arc  to  determine  whether  they  will  disbelieve  it.  i > u t  if  the 
evidence  in  favor  of  the  verdict  leaves  it  at  all  questionable, 
and  the  opposing  evidence  is  strong  and  clear,  the  court  ought 
to  interfere  and  relieve  the  injured  party.  In  the  case  before 
us  the  defendant,  who  is  in  possession  of  the  verdict,  produced 
a  will  purporting  to  be  executed  with  all  legal  formalities.  In 
support  of  this  will  the  three  subscribing  witnesses  all  swore 
that  the  testator  heard  it  read,  assented  to  its  correctness,  and 
executed  it  as  and  for  his  last  will  and  testament;  and  that, 
when  he  so  executed  it,  he  was  of  sound  and  disposing  mind  and 
memory,  competent  to  perform  the  act,  and  then  gave  their 
reasons  for  their  belief.  Now,  two  of  these  witnesses  were  well 
known,  of  unblemished  character  and  unimpeachable  Veracity., 
and  the  third,  though  poor  and  wandering  and  a  stranger,  I 
saw  no  conclusive  reason  to  disbelieve.  Other  witnesses  united 
with  those  as  to  bis  capacity,  and  detailed  facts  to  corroborate 
their  opinion.”  (Vase,  p.  79  1.) 

And  lie  concluded  by  saying:  “I  have  only  to  add  that  I 
have  seldom  investigated  a  cause  with  greater  anxiety  to  arrive 
at  the  truth;  and  if  in  the  result  which  1  have*  reached  I  have 
fallen  into  error,  it  has  not  been  for  want  of  ample  aid  to 
assist  mv  inquiries.  The  rights  of  the  parties  upon  the  argu¬ 
ment  received  an  elucidation  which  could  not  ha\o  been  sur- 
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passed  at  any  bar.  I  think  the  rule  to  show  cause  ought  to  be 
discharged.”  (Case,  p.  796.) 

Thus  ended  the  case  in  the  New  Jersey  Supreme  Court. 
And  Joseph  \Y.  Van  Clove  rested  upon  his  double  victory,  won 
once  before  the  court  by  the  verdict  of  a  special  jury,  and 
once  before  that  court  itself  on  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  lie  might  well  have  hoped  he  was 
at  peace,  but  peace  eluded  his  grasp;  for  the  ‘phi infills,  avail¬ 
ing  themselves  of  an  absurd  principle  of  law,  then  prevailing, 
brought  a  second  ejectment,  as  they  were' permitted  to  do,  even 
though  they  had  lost;  and  the  court  had  refused  to  grant  them 
a  new  trial.  1  can  understand  their  dislike  of  the  courts  .of  New 


Jersey. 

They  then  went  to  the  United  States  Circuit  Court  for  this 
District,  As  the  tiles  of  this  case  in  that  court  of  that  early  date 
have  been  mislaid  and  cannot  now  be  found,  1  cannot  speak  from 
the  papers;  but  there  must  then  have  been  diverse  citizenship,  ac¬ 
quired  by  Mrs.  Stevens,  the  lessor  of  the  fictitious  plaintiff  there. 
She  removed  to  some  foreign  State  and  made  a  lease  to  the  il¬ 
lusive  John  Den,  alleged  to  be  of  that  place,  wherever  it  was; 
and  then  brought  the  case  in  the  United  States  District  Court 
for  New  Jersey. 


THE  CASE  IN  THE  UNITED  STATES  COURT 


This  action  came  on  to  hi1  heard  at  the  April  term,  18 'hi, 
before  Mr.  Justice  Ihishrod  Washington,  Justice  of  the  Supreme 
Court  of  the  Coiled  Slates,  and  W  illiam  S.  tVnniugton,  District 
Court  Judge,  who,  in  virtue  of  that  ollice  was  judge  of  the 
circuit.  Mrs.  t'larke  undoubtedly  stayed  home  and  parted  with 
her  alleged  one-third  interest  in  the  real  estate  left  by  her 
father,  to  Mrs.  Stevens,  who  had  moved  out  of  New  Jersey, 
to  enable  her  alone  to  become  the  lessor  of  the  plaintiff  and 
thus  give  the  United  States  Court  jurisdiction  and  although 
the  case  is  reported  as  Stevens  v.  Van  Cleve,  in  4 tit  Washing¬ 
ton's  Circuit  ('our!  Reports,  at  jxige  202,  &c.,  the  title  really 
was,  and  is  shown  by  that  report  to  be,  Den,  ex  Dent.  John 
Stevens  and  wife  v.  Joseph  If.  VanCleve. 

The  plaint  id  in  this  ease,  again  a  fictitious  individual,  claimed 
one-third  <  ■!’  the  land  in  controvcrsv,  in  right  of.  the  female 
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plaint  ill’  as  one  of  the  heirs  of  Benjamin  Van  Clove,  and  one- 
third  part  under  a  deed  from  l)r.  Clarke  and  wife,  the  latter 
being*  also  a  daughter  and  one  of  the  heirs  at  law  of  the 
deceased.  The  defendant  was  the  son  of  the  deceased,  as  before, 
who  claimed  the  whole  of  the  land  under  the  instrument  pur¬ 
porting  to  be  the  last  will  and  testament  of  his  father,  Benjamin 
Van  Clove,  executed  Sunday,  August  24,  1817,  as  stated. 

The  Federal  court  restricted  the  cause  to  the  validity  of  this 
instrument,  which,  it  was  contended  by  the  plaintiffs’  counsel, 
was  not  executed  according  to  the  requisitions  of  the  laws  of 
New  Jersey;  and,  that  Benjamin  Van  Cleve,  at  the  time  he  ex¬ 
ecuted  the  will,  was  not  of  sound  and  disposing  mind  and 
memory.  (C.  S.  Case,  p.  2(13.) 

During  the  trial,  the  defendant’s  counsel  offered  evidence  to 
prove  that  the  original  will,  executed  by  the  testator  in  181  1, 
when  his  capacity  was  not  questioned,  had  been  purloined  by 
Mrs.  Stevens,  the  female  lessor  of  the  plaintiff.  But  the  court 
held  that  such  evidence  was  improper,  as  it  was  not  pretended 
by  the  counsel  that  they  meant  to  prove  the  contents  of  that 
will,  and  to  rest  their  defence  upon  it.  On  the  contrary,  they 
relied  altogether,  as  they  avowed,  upon  the  validity  of  the  will 
executed  on  the  21th  of  August,  1817;  and,  consequently,  the 
question  respecting  its  validity  could  not  in  any  manner  be 
fairly  affected  by  the  evidence  offered  in  respect  to  the  will  of 
1811;  that  the  only  tendency  of  such  evidence  would  be  to 
prejudice  the  mind:,  of  the  jur\,  and  to  lead  them  from  the 
question  which  lhc\  had  to  decide.  The  defendant's  counsel 
also  offered  evidence  to  prove  that  the  uniform  declarations  of 
the  testator  in  favor  of  the  defendant,  from  the  year  1802,  had 
been  consistent  with  the  disposition  made  of  bis  property  by  (lie 
will  of  1817.  (II.  S.  Case,  p.  203.) 

The  court  held,  on  this  point,  that  the  general  rule  of  law 
was  against  the  evidence,  and  no  case  had  been  cited  showing 
an  exception  to  it,  unless  when  it  was  offered  to  repel  a  charge 
of  fraud,  or  circumvention  by  the  devisee  (person  to  whom 
land  was  devised  or  given)  in  obtaining  the  will;  but.  that  in 
this  case,  the  plaintiff’s  counsel  disavowed  any  intention  to 
impute  to  the  defendant  a  charge  of  that  sort.  And  the  evidence 
was  therefore  inadmissible.  (I1.  S.  Case,  p.  200.) 
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Mr.  Justice  Washington  summed  up  and  charged  the  jury 
that  the  only  point  of  time  to  be  looked  at  by  them,  at  which  the 
capacity  of  the  testator  was  to  he  tested, -was  Hull  when  the  will 
was  executed ;  that  the  testator  may  have  been  incapable  of 
making  a  will  at  any  time  before,  or  after  that. period;  and 
the  law  permitted  evidence  of  such  prior  and  subsequent  in¬ 
capacity  to  be  given  :  but,  unless  it  bore  upon  that  period,  and 
was  of  such  a  nature  as  to  show  incompetency  when  the  will 
was  executed,  it  amounted  to  nothing.  (U.  S.  Case,  p.  2(18.) 

Here  evidently  resides  what,  in  the  cant  phrase  of  the  day, 
is  called  ‘f.the  milk  in  the,  cocoa  nut.”  The  Stevenses  and  Clarkes 
had  already  had  one  inning  before  a  jury,  and  they  had  doubt¬ 
less  found  that  to  accuse  Joseph  W.  Van  Clove  of  having  im¬ 
posed  a  spurious  will  upon  his  father,  in  other  words,  commit¬ 
ting  “fraud, ”  did  not  pay;  that  a  jury  of  the  vicinage  had 
rather  resented  such  an  imputation,  especially  in  the  circum¬ 
stances;  and  so  they  preferred  to  rest  their  case  in  the  United 
States  Circuit  -Court  upon  a  legal  theory,  which  would  ap¬ 
peal  more  strongly  to  the  judges  than  the  jury,  namely,  the 
capacity  of  the  .old  gentleman  mentally  to  make  the  will  of 
1817,  and,  also,  physically  to  execute  it  properly.  And  this 
proposition,  now  taken  by  the  plaint  ill',  was  the  reason  for  the 
United  Slates  Circuit  Court  refusing  to  allow  the  defendant  to 
prove  the  purloining  of  the  earlier  wills,  and  that  testator  had 
always  consistently  declared  that  he  intended  to  leave  his  landed 
properly  to  bis  sou.  Of  course,  (he  court  bad  been  informed  by 
plaint  ill.  in  opening  the  ease,  what  was  intended  to  he  proved. 
I*laintill”s  counsel  stated  in  that  court,  they  did  not  intend 
to  charge  fraud  against  Joseph  W.  Van  Uleve.  They  bad 
already  sulfered  enough  for  that  temerity'  on  the  first  trial. 

And  let  me  here  for  a  moment  digress  to  say  that  this  will 
of  1817  was  never  probated.  Nor  does  any  will  have  to  he. 
If  a  testament  is  withheld  from  probate,  any  person  inter¬ 
ested  in  the  will  may  cite  its  possessor  to  lodge  it  for  probate  in 
the  proper  ollice."0  But  if  a  man  has  a  will  in  his  pocket  giving 
him  certain  property,  he  may  retain  it,  and  if  attacked  in  court 
with  reference  to  title  to  property  which  it  gives  him,  be  ran 
prove  it,  as  required  by  law,  and  oiler  it  in  evidence  and  rely 
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upon  it  on  tin*  trial.  The  old  law  books  contain  numerous  such 
cases  ;  and  1  know  of  ;i  case  in  the  court,  of  chancery  in  my 
time  in  which  reliance  was  placed  upon  an  unprobated  will; 
for  1  was  concerned  in  it. 

There  was  no  special  jury  in  this  court;  and  those  returned 
by  the  marshal,  who  wort*  sworn  as  jurors,  wen*: 

Samuel  Holcomb  Moses  Smith 

Aaron  Munn  James  Wood 


Isaac  Nichols 
James  Brown 
James  C.  Vandyke 
Blither  Goble 


Kzekiel  Whitehead 
(  diver  Wade 
Jacob  K.  Mead 
John  Munn 


The  learned  judge  concluded  that  if,  in  the  opinion  of  the 
jury  there  were  irreconcilable  cold  rad  iet  ions  in  the  e\ ideiiec, 
so  that  the  state  of  the  testator’s  mind  could  not  be  as  the 
plaintilf’s  witnesses  deposed  it  was  before  and  after  the  V  1th 
of  August,  and  that  lie  should  be  competent  to  make  his  will  on 
that  day,  they  would  then  have  to  weigh  the  credit  of  the  wit¬ 
nesses,21  to  inquire  into  their  respective  capacities  to  form  a  cor¬ 
rect  judgment  upon  the  matters  about  which  they  bad  deposed, 
and  to  compare  the  opportunities  of  judging  correctly  which 
were  offered  to  the  witnesses  on  the  one  side  and  the  other. 
The  jury  found  for  the  defendant.  (IB  S.  Case,  p.  \H0.) 

But  this  victory,  glorious  as  it  was  to  .Joseph  MB  Van  Clove, 
(whose  sister  never  carried  the  cast'  farther),  bis  family  and 
bis  friends,  was  barren  after  all.  The  expenses  were  so  great 
that  In*  was  compelled  to  mortgage  the  properly  for  a  consider¬ 
able  sum,  and  lost  it  later  to  strangers,  as  has  already  been 
said.  It  has  never  since  been  possessed  by  any  member  of  the 
family. 

Brom  what  has  been  observed,  it  will  be  seen  that  Mr.  Justice 
Washington.  Judge  Bennington  concurring,  took  the  view  that 
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-‘The  witnesses  on  both  sides  sworn  upon  this  trial  were:  Major  Julm  Phillips, 
Mehitable  Chares,  Andrew  Reeder  (deposition),  Catherine  Smith,  Sarah  Smith, 
Richard  Hendrickson,  James  Brcarley,  Jr..  k.iizabeth  Phillips,  Col.  lyrkrine  Beatty, 
(lidenn  Smith,  Bersheha  Smith,  Until  Stevens,  Waters  Smith,  Hannah  Stevens, 
John  Davison,  Hannah  Davison,  Cornelia  Davison,  Thomas  Stevens,  Walter  Smith 
(deposition),  Dr.  John  Van  Cleve,  Rev.  Isaac  V .  Brown,  Samuel  I..  Southard, 
Charity  Smith  (deposition),  Charles  lywinyf,  Jesse  Coleman,  Daniel  Cook,  Mary 
Van  Cievo,  l,ukc  llewell,  Abigail  Coulter,  l.ucitis  II.  Stockton,  Stephen  Johnson 
(deposition),  lyhmind  Robert,  ('apt.  Amos  Hutchinson,  Pcrrine  Castner  (deposi¬ 
tion),  Sarah  Reed'  ;-,  Charles  Reeder,  Israel  Stevens,  (icor^e  Rosscil,  William  Ham¬ 
ilton,  Jonathan  I  a  i  .  (o.or^e  Brearley,  Joseph  Bullock,  Dr.  Bellville,  John  J’utts. 
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testimony  tending  to  show  the  theft  of  the  wills  of  1801)  and 
181-1,  and,  also,  the  declarations  of  the  testator  for  many  years 
that  he  intended  to  leave  the  land  to  his  son  to  the  exclusion  of 
his  daughters,  was  inadmissible,  because  the  plaintilf  did  not 
intend  to  charge  fraud  as  was  done  in.  the  Supreme  Court  case. 
It  must,  however,  have  been  a  great  satisfaction  to  have  the 
second  jury  find  the  capacity  of  the  old  gentleman  to  make  the 
will  of  that  memorable  Sunday  morning,  upheld,  and  that 
upon  that  single  question,  without  its  being  complicated  with 
any  charge  of  fraud.  The  jury  in  the  State  court  had  had* that 
question  before  them;  and  their  verdict  for  defendant  on  the 
issues,  as  ha>  been  seen,  was  upheld  by  the  Court. 

REFLECTIONS  OF  THE  AUTHOR 

When,  as  a  boy,  1  was  first  told  of  the  will  of  Major  Van 
Clove,  and  of  the  devise  of  his  lands  to  his  faithful  son  who 
stayed  home,  and  who,  with  his  family,  look  care  of  him  for  the 
uarter  of  a  century  of  his  life,  1  waxed  exceedingly  wroth. 
I  imagined  that  the  testator  and  his  son  were  /xmtgous  of 
virtue,  and  his  daughters,  who  sought  to  destroy  and  overthrow 
the  will  and  injure  their  brother  for  (heir  own  gain,  were 
ogresses,  and  (heir  husbands,  who  aided  and  abetted  them,  were 
ogres.  This  feeling,  1  am  free  to  confess,  persisted  until,  grow¬ 
ing  older,  1  had  access  to  law  books,  and  l  said  to  myself  that  the 
case  was  important  and  must  have  been  reported,.  1  looked 
through  the  Ihgoh  of  decisions  and.  soon  found  it.  1  well 
remember  spending  an  entire  Sunday  (1  had  little  other  leisure) 
in  carefully  reading  over  the  100-odd  pages  of  the  case,  and 
for  the  first  time  it  dawned  upon  me  that  it  really  was  a  close 
one — one  upon  which  reasonable  minds,  might  differ  as  to  the 
capacity  of  the  testator  to  make  the  will  of  181?,'  when  lie  was 
siiifering  from  a  paralytic  stroke;  when  bis  mind  bad  become 
enfeebled  and  had  to-be  directed  to  the  execution  of  the  testa¬ 
ment;  when  lie  answered  questions  only  with  a  nod  and  princi¬ 
pally  in  monosyllables,  and  his  hand  had  to  be  guided.  But  1 
never  could,  and  do  not  now,  see  Jiow  the  conclusion  that  there 
was  no  testimony  whatever  that  Mrs.  Stevens  or  her  husband,, 
more  pm  <;  ! >  1  v  the  former,  purloined  the  w  ills,  can  well  be 
doubted  And  1  am  utterly  at  loss  to  understand  thief  Justice 
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Kirkpatrick’s  expressed  views  of  the  situation;  and  this,  upon 
the  evidence  presented  in  that  ease.  1  judge  it  solely’ by  that 
evidence.  It  certainly  warranted  such  a  presumption;  and 
presumptive  evidence  is  often  very  strong. 

The  proof  was  that  the  wills  of  180b  and  1814, were  missing, 
and,  consequently,  they  were  not  produced  in  the  trial  in  the 
Supreme  Court.  Mary  Van  Cleve  and  Abigail  Coulter  saw  them 
in  the  desk  the  fall  before  the  old  gentleman  died.  Mrs.  Stevens 
was  in  the  house  August  3,  18.17,  sent  the  girls  who  were  present 
into  the  kiteliefi,  which  she  had  never  done  before,  and  went  up 
into  the  room  where  the  wills  were  kept,  also  a  thing  she  had 
never  done  before.  After  'that  mysterious  visit  the  testaments 
were  missed.  I  refer  to  the  very  great  interest  she  had  in 
their  removal. 

Yet,  Chief  Justice  Kirkpatrick  said  that  defendant  wholly 
failed,  there  being  nothing  to  raise  even  the  slightest  suspicion 
against  Pliebe  Stevens  or  her  husband,  who  were  accused  in 
turn  of  the  atrocious  deed  ;  and  yet  lie  said  that  he  thought  Mary 
Van  Cleve  a  person  of  irreproachable  character.  She  it  was  who 
testified  to  circumstances  that  pointed  quite  conclusively  to 
facts  leading  to  the  inference  that  either  Mrs.  Stevens  or  the 
Major  abstracted  the  wills  that  day.  And  there  were  others 
who  told  of  equivocal  statements  made  by  the  Stevenses  and 
Clarkes  about  the  disappearance  of  the  wills. 

Let  me  here  state  that  if  Chief  Kirkpatrick  had  said  that  the 
contention  that  Mrs.  Ste\ens  or  her  husband  or  either  of  them, 
had  stolen  the  wills,  was  against  the  weight  of  the  evideueo.  or 
was  without  sutlicient  evidenee  to  support  it,  l  would  not  com¬ 
plain  that  he  had  made  an  unwarranted  declaration;  but  to 
say,  as  he  did,  that  there  was  nothing  to  raise  even  the  slightest 
suspicion  against  them  is,  in  my  judgment,  unsound.  Jtemem- 
ber,  tlris  fact  from  the  testimony,  while  inferrible  only,  was  from 
Mary  Van  Cleve  ;  and  from  oilier  witnesses,  who  spoke*  of  equivo¬ 
cal  statements  made  by  certain  parlies  suspected  and  accused, 
and  from  facts  and  circumstances  arising  out  of  the  case,  which 
•  spoke  for  themselves.  To  say  that  the  charge  of  abstracting 
the  wills  was  against  the  weight  of  the  evidence,  or  was  with¬ 
out  sutlicient  evidence  to  support  it,  can  be  asserted  by  anyone 
who  may  incline  io  that  view.  I  certainly  do  not.  Suppose  the 
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ease  went  up  to  the  court  ol‘  errors  and  appeals  on  writ  oil  error, 
instead  of  to  the  trial  court  on  rule  to  show  cause,  I  think  no 
judge  of  the  court  of  appeals  would  have  said  there  was  no 
evidence  to  support  the  judgment.  And  here,  1  think,  I  should 
state,  the  difference  between  a  rule  to  show  cause  why  a  verdict 
should  not  be  set  aside  and  a  new  trial  granted,  and  a  writ  of 
error  whereon  the  court  may  reverse  for  error  in  law  in  the 
judgment  entered  on  the  verdict,  to  the  same  end.  The  two 
courts  are  governed  by  somewhat  different  rules,  which  I  shall 
not  stop  to  detail.  The  first  of  them  reviews,  namely,  on  a  rule 
to  show  cause  which  is. granted  by  the  trial  court,  as  to  why  the 
verdict  should  not  be  set  aside;  the  second  is  carried  up  to  the 
court  of  appeals  where  for  legal  reasons  a  judgment  entered  upon 
a  verdict  may  be  reversed.  In  the  latter,  the  court  of  appeals, 
can  reverse  the  judgment,  remit  the  record  to  the  court  below, 
and  order  it  to  grant  a  new  trial.  Tlu»  advantage  of  a  new 
trial  granted  by  either  court  is  that  when  it  comes  on  again 
the  law  of  the  case,  so  far  as  raised  and  passed  upon,  is  settled 
for  the  new  trial;  but,  of  course,  errors  may  be  committed  on 
the  new  trial,  even  those  which  were  the  subject  of  the  rule 
to  show  cause,  and  which  the  court  of  appeals  may  later  review. 
It  was.  entirely  different  in  the  second  or  other  trial  of  eject¬ 
ment  under  the  old  practice  where  the  parties  brought  a  suit 
de  novo  without  any  new  trial  being  granted  hy  the  court,  and 
when',  consequently,  nothing  had  been  settled,  hut  everything 


was  still  open,  and,  by  the  by,  left  open.  This  enamalv  has 
happily  been  abolished. 

The  other  two  judges  of  the  Supreme  Court;  did  not  mention 
the  matter  in  terms  on  the  rule  to  show  cause,  hut  reviewing 
the  case,  each  said  in  his  opinion  that  ‘all  the  evidence  was  for  the 
jury,  and  the  jury  believed  that  adduced  on  behalf  of  the  de¬ 
fendant.  And  that  included  the  testimony  of  .Miss  Mary  Van 
Clevc,  the  testator’s  grand-daughter,  and  of  Abigail  Coulter, 
the  bound  girl.  Let  it  he  remembered  that  these  witnesses  had 
told  no  conflicting  stories,  were  in  nowise  impeached,  and  were 
of  good  character  for  truth  and  veracity. 

In  those  oh!  days  there  was  very  little  personal  property; 
everything  was  real  estate.  And  the  man  or  woman  possessed 
of  a  jmodlv  farm  was  rich  indeed.  The  old  law  hooks  are  full 
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of  ejectment  suits;  tin.*  later  ones  practicality  ot  none.  Litiga¬ 
tion  today  consists  principally  of  disputes  about  personal  prop¬ 
erty.  accident  suits  figuring  largely  in  the  class;  and  the  latter 
were  nearly .  unknown  in  the  old  days,  because  the  fields  of 
activity  were  much  less  diverse.  There  were  then  no  steam 
ear,  trolley  or  automobile  accidents,  for  then*  were  no  such 
conveyances.  This  will  sulliciently  illustrate  the  point. 

The  farm  in  question  was  estimated  to  be  worth  $12,000.00, 
one-third  of  which,  or  $1,000.00,  was  a  prize  well  worth  con¬ 
tending  for.  Two-third's,  or  $8,000.00  being  the  goal,  if  the 
plaintiffs  were  successful.  Think  what  it  amounted  to,  to  them, 
in  those  days ! 

Some  may  wonder  why  neither  Joseph  W.  Van  Cleve  nor 
Mrs.  Stevens  nor  Mrs.  Clarke  were  witnesses.  Had  they  been, 
much  valuable  testimony  probably  could  have  been  given.  Could 
the  Stevenses  and  Clarkes,  and  especially  Mrs.  Stevens,  have* 
withstood  a  cross-examination  on  the  abstraction  of  the  wills? 
The  truth  is,  they  could  not  be  witnesses.  The  old  law  was  so  un¬ 
reasonable  as  to  exclude  every  'parly  to  a  suit  from  being  a  wit¬ 
ness.  It  was  not  until  1859  that  an  enlightened  Legislature  re¬ 
moved  the  disability  and  provided  that  (with  certain  exceptions 
not  necessary  to  be  mentioned)  no  person  should  be  disqualified 
as  a  witness  by  reason  of  his  or  her  interest  in  the  event,  but 
such  interest  might  be  shown  for  the  purpose  of  affecting  the 
witness’s  credit.  Today,  and  during  the  life  of  the  present 
generation,  we  have  practically  no  such  disqualifying  law,  which 
seems  very  properh  to  us  to  lie  absurd  and  unjust.  The  last 
disabilities  against  criminal  defendants  and  prejurers  having, 
in  more  recent  times,  been  swept  away,  leaving  discredit,  of 
course,  as  a  feature  in  such  circumstances. 

Xow,  the  plaintiffs  had  a  motive  to  have  the  wills  out  of 
the  way.  And  that  is  a  cogent  factor  in  every  case  in  which 
the  conduct  of  parties  comes  into  dispute.  Of  course,  only  the 
fact,  and  no  motive  for  the  fact,  need  to  be  shown.  Tut,  if 
there  be  any  doubt  about  the  fact  itself,  motive,  if  shown,  is  a 
strong  corroboratory  factor.  Here  there  was  ample  reason  for 
Mrs.  Stevens  and  Mrs.  Clarke  to  desire  the  wills  removed  out 
of  the  way,  so  that  they  could  come  into  an  inheritance  which 
would  not  otherwise  be  theirs.  If  the  old  gentleman  had  died 
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intestate,  that  is,  without  a  will,  the  son  and  the  two  daughters 
would  have  inherited  one-third  each  ol'  their  lather’s  farm,  as 
his  heirs-at-law.  And  the  testator,  as  so  many  testators  do, 
could  have  made  a  will  leaving  each  an  equal  share,  or  nearly  so, 
and  thus  have  practically  adopted  the  statute  of  descent,  the  law 
which  provides  how  real  estate  shall  be  divided,  when  the  owner 
makes  no  will.  Hut,  in  the  present  case,  the  reason  for  making 
a  will,  and  the  kind  of  will  which  the  testator  did  make,  were 
present  in  ample  measure. 

He  had  a  son  who  had,  with  his  family,  lived  with  and  taken 
care  of  the  old  gentleman;  his  two  daughters  were  married  and 
had  moved  out  from  under  the  parental  roof-tree;  their  hus¬ 
bands  were  well  to  do.  Mrs.  Stevens  had  no  children  and  her 
husband  was  prosperous.  Mrs.  Clarke  had  several  children,  and 
her  husband  was  one  of  the  richest  men  in  the  neighborhood. 
There  was  every  reason  why  Benjamin  Van  Clove  should  make 
the  wills  he  did — in  favor  of  his  son. 

The  first  will,  that  of  180!),  left  a  larger  pecuniary  legacy 
to  the  daughters.  Five  years  after,  in  181 1,  the  testator  made 
another  will,  leaving  them  less  money.  There  were  reasons. 
Times  had  changed.  The  daughters  and  their  husbands  were 
doubtless  better  oil*.  The  son  was  doubtless  in  a  position  where 
there  was  more  occasion  to  protect  him.  He  was  growing  older 
and  had  a  growing  family,  among  other  things.  And,  besides, 
he  would  have  had  to  pay  any  money  legacies  to  his  sisters  in 
exoneration  of  the  real  estate  left  to  him.  The  suHieieiiey  of 
such  like  considerations  were  for  Uenjamin  Van  Clove. 

Furthermore,  as  hearing  on  the  motive  attributable  to  the 
daughters  of  the  testator,  sisters  of  defendant,  to  say  nothing 
of  their  husbands,  was  the  fact  that  there  was  no  suggestion 
that  anyone  else  had  taken  the  wills  of  180!)  and  1814.  There 
was  no  proof  that  anyone  had  broken  into  or  entered  the  house, 
or  stolen  anything,  except  the  wills.  Any  casual  burglar  won  hi 
have  stolen  gold  or  silver,  sonic/ king  of  value  In  hint ,  not  wills, 
which  would  do  him  no  good. 

Of  course,  this  awful  clash  of  family  interests,  exposed  to 
the  vicissitudes  of  lawsuits  in  the  courts  of  New  Jersey  and  of 
the  United  States,  extending  over  a  period  of  over  lour  years, 
and  very  expensive,  could  do  nothing  hut  estrange  relatives,  to 
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say  nothing'  of  the  mutual  aspersions  made  upon  each  other 
by  them,  and  the  cross-swearing  of  some  relatives  on  the  witness 
stand. 

Mrs.  Stevens  died  childless,  and  Mrs.  Clarke’s  children  be¬ 
came  to  the  Van  Clove  descendants  unknown.  Much  less,  simply 
living  apart,  separates  many  families,  until  Ihe  existence  of 
each  other  becomes  forgotten  lore.  It  appears  to  he  an  im¬ 
mutable  law  of  nature. 

CONCLUSION 

Further  comment  seems  unnecessary.  I  shall  conduit  my¬ 
self  with  saying  in  conclusion  what  1  said  in  the  beginning, 
namely,  that  the  case  was  a  very  interesting  one.  The  judges 
who  presided  over  the  trials  were  the  most  distinguished  of 
jurists;  the  counsel  were  the  very  leaders  of  ihe  bar  of  New 
Jersey,  and  as  was  said  by  one  of  the  justices  in  concluding 
his  opinion  on  the  rule  to  show  cause:  “The  rights  of  the 
parties  upon  the  argument  received  an  elucidation  which  could 
not  have  been  surpassed  at  any  liar.”  The  testator  was  a 
distinguished  man,  not  only  in  his  own  community,  but  in 
the  State  at  large;  and  his  daughters  reflected  no  credit  to 
themselves  in  the  unnatural  litigation  which  they  commenced, — 
and  lost. 

Of  course  I  am  interested.  1  am  interested  as  one  of  the 
family;  I  am  interested  as  a  member  of  the  legal  profession; 

I  am  interested  historically.  I  have  drawn  only  on  the  record, — 
now  upwards  of  a  century  old, — and  have  stated  the  facts  dis¬ 
closed  by  it.  I  have  no  feeling:  personally,  1  accuse  no  one, 
and  only  point  out  the  testimony  and  circumstances  of  the  case 
from  which  it  may  be  inferred  that  the  wills  wore  purloined, 
and  who  purloined  them.  'This  is  certain:  That  justice  at 
last  triumphed,  but  at  great  cost  of  treasure,  family  estrange¬ 
ment  and  bitter  disappointment  to  the  losing  side. 

And  in  taking  leave  of  the  subject  I  feed  like  exclaiming  with 
the  noble  Lord  Bulwer: 

For  'lustier  all  place  a  temple  and  all  season  summer! 
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